BERKELEY TECHNOLOGY
LLAW JOURNAL

VOLUME 13 NUMBER 3 FALL 1998

SYMPOSIUM: INTELLECTUAL PROPERTY AND CONTRACT LAwW
IN THE INFORMATION AGE: THE IMPACT OF ARTICLE 2B OF
THE UNIFORM COMMERCIAL CODE ON THE FUTURE OF
TRANSACTIONS IN INFORMATION AND ELECTRONIC
COMMERCE

TABLE OF CONTENTS

FOREWORD ......coeimeniniemrreseesinesnteneesstecneesaenssnsanes eceteee st et et e aa s et e et e s tanteseresanesaasareras 809
By Pamela Samuelson

BREAKING BARRIERS: THE RELATION BETWEEN CONTRACT AND INTELLECTUAL
PROPERTY LAW ..ottt n et s b nn s s 827
By Raymond T. Nimmer

THE LICENSE IS THE PRODUCT: COMMENTS ON THE PROMISE OF ARTICLE 2B FOR
SOFTWARE AND INFORMATION LICENSING........ccvviiiireivreenmmrcerenmeeeenmeessrenereenennesians 891
By Robert W. Gomulkiewicz

THE TALES THAT ARTICLE 2B TELLS .....oetiiteecererererecreecnncsnness e cssesssanisesvesssses 931
By Jessica Litman

AUTHORS AS “LICENSORS” OF “INFORMATIONAL RIGHTS” UNDER U.C.C. ARTICLE
By Jane C. Ginsburg

THE EXCLUSION OF EMBEDDED SOFTWARE AND MERELY INCIDENTAL INFORMATION
FROM THE SCOPE OF ARTICLE 2B: PROPOSALS FOR NEW LANGUAGE BASED ON
POLICY AND IMTERPRETATION ...iiiiiiriiiiiiiieereiies s s sntiassssesiesssrsnnsnsaninnsssnssenanssnnsans 977
By Laura McNeill Hutcheson

WHEN IS A COMPUTER PROGRAM NOT A COMPUTER PROGRAM? THE PERPLEXING
WORLD CREATED BY PROPOSED UCC ARTICLE 2B...coocvmeeiiiiiccniciinivcninineine 1013
By Michele C. Kane



ARTICLE 2B AS LEGAL SOFTWARE FOR ELECTRONIC CONTRACTING—OPERATING
SYSTEM OR TROJAN HORSE? .......iiiiviiiiiieciiie ettt ceee s estes e ostevt s ssasaa s sssanessessaans 1023
By A. Michael Froomkin

THE ARTICLE 2B DEBATE AND THE SOCIOLOGY OF THE INFORMATION AGE................ 1063
By Peter Lyman
COPYRIGHT AND THE JURISPRUDENCE OF SELF-HELP ..........coeviveerirerteecirencercvinneeone 1089

By Julie E. Cohen

ON SELF-ENFORCING CONTRACTS, THE RIGHT TO HACK, AND WILLFULLY IGNORANT
AGENTS ..ottt e ste s e s e sasa e b e shoaes b e b st et sa e bt sbess shesinnben e sran b saeais 1145
By James Raymond Davis

IN DEFENSE OF PRIVATE ORDERINGS: COMMENTS ON JULIE COHEN’S “COPYRIGHT
AND THE JURISPRUDENCE OF SELF-HELP” ...ttt reerereeeraseseessesanees 1151
By David Friedman

FREE CONTRACTING, FAIR COMPETITION, AND ARTICLE 2B: SOME REFLECTIONS ON
FEDERAL COMPETITION POLICY, INFORMATION TRANSACTIONS, AND
“AGGRESSIVE NEUTRALITY .....oovitiiireeiiiierinecniestesirersessenssessssressssseasessssesssssssenas 1173
By David McGowan

LICENSE WITH CONTRACT AND PRECEDENT: PUBLISHER-LICENSOR PROTECTION
CONSEQUENCES AND THE RATIONALE OFFERED FOR THE NONTRANSFERABILITY
OF LICENSES UNDER ARTICLE 2B ....oviccireiieeiecieeenrecceeseceeesereseeseeessessneesnnenenes 1239
By David A. Rice

ARTICLE 2B AND MASS MARKET LICENSE CONTRACTS: A JAPANESE PERSPECTIVE... 1283
By Tsuneo Matsumoto



