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THE INTERNET GAMBLING FALLACY CRAPS OUT
By Joel Michael Schwary

ABSTRACT

Despite the tremendous amount of media attention and the growing
body of academic literature on the legality of Internet gambling, several
issues remain contentious. Many groups continue to argue that Internet
gambling takes place offshore, outside of United States jurisdiction, and
is therefore not subject to United States law. These groups also argue that
Internet gambling is legal in numerous states around the country. Finally,
many Internet gambling proponents argue that even if Internet gambling
were found to be illegal within the United States, and even if it were
deemed to be subject to our laws, these laws are nonetheless impossible
to enforce because of the boundless nature of the Internet. The author
first considers current anti-gambling laws and applies them to the Inter-
net, concluding that gambling activity is illegal under federal law, as well
as under state law absent explicit state authorization. Next, the author ex-
amines the locus of the gambling activity and determines that the gam-
bling occurs where the gambler is located, regardless of where the serv-
ers are located. The author finally addresses various methods for enforc-
ing a judgment against an Internet gambling business. By concentrating
on cutting off access to the Internet gambling website and rendering the
Internet gambling operators unable to secure funds from United States
citizens, the author argues that law enforcement can in fact stem the of-
fering of illegal Internet gambling within the United States.
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RULES OF THE GAME: AN INTRODUCTION

Gambling is inevitable. No matter what is said or done by advo-
cates or opponents of gambling in all its various forms, it is an
activity that is practiced, or tacitly endorsed by a substantial
majority of Americans.'

The foregoing statement was issued in 1976 as part of the opening re-

marks of the Commission on the Review of National Policy Toward Gam-

1. COMMISSION ON THE REVIEW OF NATIONAL POLICY TOWARD GAMBLING, FINAL

REPORT 1 (1976).
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bling. Although these words were written almost a quarter of a century
ago, long before the Internet was used as a commercial communications
medium, they could just as easily have been written today about Internet
gambling. Akin to the concerns with which the Commission was faced in
1976, many state and federal law enforcement agencies currently wrestle
with the difficulty of prosecuting crime that utilizes a borderless and
boundless medium such as the Internet.

The advent of the Internet presents a new and unique challenge for
regulators. Unlike traditional casinos, Internet gambling sites cannot be
shut down by merely chaining the doors. Nor can we emulate Fiorello
LaGuardia’s famous crusade against gambling by taking a sledgehammer
to the gambling machines and pushing them onto the New York City
barge.3 In fact, unlike gaming of the past, Internet gambling does not even
need to be hosted in the state or the country where the player logs in. The
fact that Internet gambling knows no boundaries adds an additional layer
of complexity that distinguishes it from its predecessors.

Some of the oft-cited reasons for prohibiting land-based gambling
have been: (1) a fear of encouraging addicted gamblers who may squander
their limited family resources in furtherance of their addiction;4 (2) a con-
cern about the ability of regulators to oversee gambling activity so as to
ensure honest practices and prevent rigged gaming and other fraudulent
gaming enterprises;5 (3) a need to prevent the operation of gambling en-

2. See Kenneth A. Freeling & Ronald E. Wiggins, Despite Tough Talk From
Prosecutors, and Despite Indictments of Those Charged With Internet Gambling, No
Court Has Held That U.S. Law Prohibits Such Betting, NAT'LL.J., Mar. 30, 1998, at B7;
see also Elliott Almond, Borderless Betting, SAN JOSE MERCURY NEWS, Jan. 24, 1999, at
D1; Ian Plumley, Visions of New Gaming, LA FLEUR’S LOTTERY WORLD, May 1998, at
15.

3. See Roger Dunstan, Gambling in California, CALIFORNIA RESEARCH BUREAU
ch. I (Jan. 1997) <http://www library.ca.gov/CRB/97/03/crb97003.html>.

4. See, e.g., Intercontinental Hotels Corp. v. Golden, 203 N.E.2d 210, 213 (N.Y.
1964) (“The New York constitutional provisions were adopted with a view toward pro-
tecting the family man of meager resources from his own imprudence at the gaming ta-
bles.”); Roland v. United States, 838 F.2d 1400, 1402 (5th Cir. 1988); United States v.
Martinez, 978 F. Supp. 1442, 1447-48 (D. N.M. 1997); see also Davan Maharaj, Web
Bettors Push Odds With Credit Card Debt, L.A. TIMES, November 22, 1999, at A1, A7
(Fred Marino, a California man who has more than $100,000 in credit card gambling
bills, said that he felt he “had to gamble to make [his] losses back up” and that he “ended
up maxing out all [his] cards and losing [his] home.”).

5. See, e.g., Intercontinental Hotels, 203 N.E.2d at 213 (noting that unsupervised,
unregulated gambling “affords no protection to customers and no assurance of fairness or
honesty in the operation of the gambling devices”); DeMarco v. Colorado Ltd. Gaming
Control Comm., 855 P.2d 23, 26 (Colo. Ct. App. 1993) (explaining that the Gaming Act
provides detailed regulation of those involved in the legalized gambling industry, in order
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terprises by criminals and organized crime;® and (4) a concern that legal-
ized gambling may encourage gambling by minors.’

The very same public policy concerns that have led many states to
prohibit land-based gambling are even more cogent when viewed in light
of the increased freedom, anonymity and ease of access offered by the
Internet. For example, evidence suggests that the problem of addictive
gambling grows even greater as access to gambling devices increases.®
Additionally, honesty and fairness in the gaming venture become even
more elusive when gambling is offered over the Internet, since there is a
distinctive “lack of consumer protection” in Internet gambling, as well as
an inability to ensure that consumers who choose to gamble actually get
paid for their winnings.” Moving gambling onto the Internet may also
open up a whole new world for criminals and organized crime, since the
initial investment required for setting up a cyber-gambling operation is

“to assure that honest wagering actually takes place and to maintain public confidence
that such is the case”); People v. Busco, 46 N.Y.S.2d 859, 871 (Ct. Spec. Sess. 1942)
(holding that the Penal Law prohibition against gambling was enacted to completely
eliminate professional gambling which is “injurious to the morals and welfare of the peo-
ple”).

6. See, e.g., Greater New Orleans Broadcasting Ass’n v. United States, 149 F.3d
334, 338 n.9 (5th Cir. 1998) (“The social problems encompass rises in organized crime,
violence, embezzlement, fraud ... theft....””); Romualdo P. Eclavea, Annotation, Validity,
Construction & Application of 18 U.S.C.A § 1955 Prohibiting lllegal Gambling Busi-
nesses, 21 A.L.R. FED. 708 §1[c] (1974) (setting forth the Congressional findings which
led to passage of the Organized Crime Control Act of 1970, 18 U.S.C. § 1955); Meg
Vaillancourt, Cellucci Cool to Expansion of Gaming, But Gambling Issue May Heat Up
Again, BOSTON GLOBE, Jan. 30, 1999, at E2 (“Reilly also expressed concerns that ex-
panded gambling could lead to an influx of organized crime in the state.”).

7. See, e.g., Carver, Inc. v. State, 672 So.2d 1141, 1143-44 (La. Ct. App. 1996)
(affirming administrative revocation of a video gaming license based upon its finding that
a young child was allowed to play or operate a video gaming device in violation of a stat-
ute prohibiting minors from playing such devices); Pando ex rel. Pando v. Fernandez, 485
N.Y.S.2d 162, 165 (Sup. Ct. 1984). See generally Greater New Orleans Broadcasting,
149 F.3d 334.

8. See Anthony Cabot, A Primer on the Legality of Gambling on the Internet,
ANDREWS GAMING INDUSTRY LITIG. REP. 3, 4 (Sept. 1997) (noting that online gambling
“is the equivalent to placing slot machines in millions of homes”); see also Stevie A.
Kish, Betting on the Net: An Analysis of the Government’s Role in Addressing Internet
Gambling, 51 FED. COMM. L.J. 449, 453 (1999); John T. Fojut, Ace in the Hole: Regula-
tion of Internet Service Providers Saves the Internet Gambling Prohibition Act of 1997, 8
DEPAUL-LCA J. ART & ENT. L. 155, 161-62 (1997).

9. See generally Wendy R. Leibowitz, Senate Bans Most 'Net Gambling; Many Bet
on Poor Enforcement, NAT'L L.J., Aug. 10, 1998, at B6. See also Anthony Cabot, Inter-
net Gambling in the Information Age, 7 NEV. LAW. 20, 21 (1999).
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significantly lower than the cost of establishing a real-world casino.'® Fi-
nally, one of the largest potential problems with Internet gambling is the
inability of Internet gambling operators to prevent minors from logging in
to a website and placing wagers.

Because of its borderless nature, Internet gaming also allows the gam-
bling enterprise to completely shift the costs of gambling-related remedial
measures. In states where land-based gambling is permitted, the licensed
gambling entities presumably pay taxes and licensing fees; at least some
of these revenues aid the states in dealing with gambling’s social ills, as
well as fund various state enforcement mechanisms. By contrast, Internet
gambling operators do not pay a dime to the state.'> In fact, they do not
even need to set foot into the state, or anywhere in the United States. Yet,
it is the state in which the gambler resides that will have to contend with
the fallout from unlawful gambling, including treatment and care of ad-
dicted gamblers, enforcement initiatives to enjoin fraudulent gambling
businesses, criminal prosecutions to terminate criminal ventures, and the
expenditure of state funds to help protect underage gamblers.

This new advance in technology requires a change in resources and a
new application of the existing arsenal of enforcement mechanisms, which
will require forward thinking by prosecutors.13 It also requires a fresh look
at anti-gambling laws in order to apply them to the new challenges at
hand. Just as changing jurisdictional boundaries have presented new but
surmountable challenges for courts, obstacles created by Internet gambling
are likewise surmountable. Current anti-gambling laws need only be
adapted to a new perspective. By applying to the Internet the enforcement
mechanisms already available under various federal and state gambling
statutes, in conjunction with a concerted effort to enact new legislation
specifically directed to the online world, regulators can gain significant
control over Internet gambling operations within their borders. As such,
the primary purpose of this article is to gain a better understanding of

10. See Cabot, supra note 8, at 3 (noting that with the advent of Internet gambling,
“the gambling industry is [essentially] left in the hands of every shyster or con artist who
can afford a computer and a programmer”’).

11. See Brad Knickerbocker, For Many Teens, Gambling Starts at Home. First It’s
a Scratch of a Lotto Ticket. Eventually It Could be Stealing to Support An Addiction,
CHRISTIAN SCI. MONITOR, Jan. 7, 1999, at 3; see also Fojut, supra note 8, at 161-62;
Kish, supra note 8, at 451.

12. See Mark G. Tratos, Gaming on the Internet, 3 STAN. J.L. Bus. & FIN. 101, 114
(1997).

13. See, e.g., Jack Goldsmith, What Internet Gambling Legislation Teaches About
Internet Regulation, 32 INT’LLAW. 1115, 1118-20 (1998).



1026 BERKELEY TECHNOLOGY LAW JOURNAL [Vol. 14:1021

these federal and state gambling statutes, the various enforcement options
currently available, and the options that may be available in the future.

Part II of this Article briefly describes how the Internet works and how
individuals actually log in to an Internet gambling website and place bets.
After highlighting the federal statutes that were designed to prohibit illegal
interstate and international gambling activity, Part III reviews various state
constitutions and gambling statutes, and concludes that gambling must be
explicitly authorized by a state in order to be legal. Part IV begins with an
examination of case law pertaining to the assertion of personal and subject
matter jurisdiction over an Internet gambling business. Part IV then ex-
amines the notion that Internet gambling is beyond the reach of United
States law enforcement because it occurs offshore where the gambling
servers are located and licensed. Part IV concludes that regardless of
where the gambling servers are located and licensed, the gambling is
deemed to occur in the United States, in violation of United States law.
Proceeding from the presumption that an offshore Internet gambling en-
terprise will refuse to comply with a court order prohibiting the offering of
gambling services to United States citizens, Part V explores the various
mechanisms that may be used to sever domestic access to illegal Internet
gambling. Part VI discusses the current controversy of how best to combat
Internet gambling, and concludes that regardless of whether or not there is
a nationwide crackdown on such activity, Internet gambling remains a
prosecutable offense under pre-existing federal and state laws.

II. ANTE UP: HOW TO LOG IN TO AN INTERNET CASINO

Access to the Internet is generally accomplished through the use of a
modem, which is attached to a user’s computer and a phone line in the
user’s home.'* After the user’s modem has dialed onto the Internet through
the use of a commercial or non-commercial interactive computer service
provider (“ICS provide:r”),15 the user can log in to a website such as a vir-

14. See ACLU v. Reno (CDAT), 929 F. Supp. 824, 832 (E.D. Pa. 1996).

15. An interactive computer service is “any information service, system, or access
software provider that uses a public communication infrastructure or operates in interstate
or foreign commerce to provide or enable computer access by multiple users to a com-

puter server, including specifically a service or system that provides access to the Inter-
net.” S. 692, 106th Cong. § 2(a)(6) (1999).
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tual gambling casino.'® The user can then enter the virtual casino and play
blackjack, slots, roulette, and various other games of chance."”

After selecting a game, a user makes numerous gambling-related deci-
sions from the comfort of his or her own home, including how much
money to bet, and enters this information into the computer.'® Similarly,
after reviewing the applicable odds, point spreads and other relevant data,
a user may place a bet on a sporting event through an online bookie.'’

With the press of a button, or the click of a mouse, the information is
transmitted over the phone lines, which are connected through a network
of interstate and international wire communication facilities, to the servers
of the business hosting the Internet gambling website.?’ These servers are
generally located offshore in a country that issues Internet gambling li-
censes, such as Antigua or Australia.”! In fact, as of the end of 1998, there
were approximately twenty-two jurisdictions outside of the United States
that were licensing, and in some manner regulating, Internet gambling.22

The servers hosting the Internet gambling operations in turn transmit
information to a user’s home computer, providing the user with an “inter-
active gaming experience.”23 Thus, by hosting a virtual casino and ex-

16. See generally CDA I at 833. See also Peter Brown, Regulation of Cybercasinos
and Internet Gambling, 547 PLI/PAT 9, 12-13 (1999).

17. See Jose Martinez, A Gambler in Boston Laid 45 Grand on This Weekend’s
Football Games, BOSTON HERALD, Nov. 2, 1998, at 3. See generally Freeling & Wig-
gins, supra note 2.

18. See generally Almond, supra note 2. See also James Rutherford, Special Report:
Internet Gambling: The Newest Casinos, CASINO PLAYER, Dec. 1997, at 36, 36 (“Right
now, somewhere out there in that wondrous global supermarket they call the World Wide
Web—just a mouse click away on your home computer—the cards are snapping, the
reels are spinning, the dice are rolling. About 60 ‘casinos’ are up and running on the
Internet, ready to take your bets for real money ....”).

19. See, e.g., Martinez, supra note 17; Almond, supra note 2.

20. See generally Freeling & Wiggins, supra note 2, at B7 (“The Internet can be
much more effective than the telephone for interstate gambling. The Internet’s reach
makes possible practically unlimited simultaneous multi-channel communications. The
potential number of bettors who can access a Web-based service is limited only by the
number of connections to the Web and the service’s ability to handle traffic.”). See also
People v. World Interactive Gaming Corp., 1999 WL 591995, at *5-6 (N.Y. Sup. Ct. July
22,1999).

21. See Almond, supra note 2, at D1 (“Web surfers can wager on horse racing in
Germany or place a bet in Australia, Antigua and a host of other countries without any-
one being the wiser.”). See also Fojut, supra note 8, at 169.

22. See Martinez, supra note 17.

23. See generally Martinez, supra note 17, at 3 (“From the security of his home
computer, Mr. Surething logged onto a half-dozen sportsbook sites in England, Costa
Rica, Jamaica and Antigua.”); Freeling & Wiggins, supra note 2, at B7.
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changing betting information transmitted internationally between an island
offshore and a state within the United States, the business engages in
gambling in violation of numerous federal and state laws.

III. ROLLING THE DICE: THE LEGALITY OF INTERNET
GAMBLING UNDER CURRENT LAW

Due to the fact that most federal and state gambling laws were enacted
long before the advent of Internet gambling, questions have arisen as to
the applicability of these laws to the Internet. A careful review of federal
gambling laws, however, demonstrates that even before the Internet be-
came a viable commercial medium, Congress had the foresight to draft
these prohibitions broadly so as to encompass the possibility that the
means for offering gambling may change over time. A review of state
constitutional and statutory authority likewise demonstrates that Internet
gambling is currently illegal within most states’ borders regardless of
whether or not the Internet was extant at the time these laws were passed.

A. Federal Anti-Gambling Provisions

The transmission of gambling information in interstate or foreign
commerce is illegal under numerous federal laws including the Federal
Interstate Wire Act (also known as “the Wire Act”),24 and the Interstate
and Foreign Travel or Transportation in Aid of Racketeering Enterprises
Act (also known as “the Travel Act”).”®

The Wire Act provides in part:

Whoever being engaged in the business of betting or wagering
knowingly uses a wire communication facility for the transmis-

24. 18 U.S.C. § 1084 (1994).
25. Id. § 1952; see also World Interactive, 1999 WL 591995 at *6; Brown, supra
note 16, at 21-23; Mark G. Tratos, supra note 12, at 104-05 (1997).

In addition to the Wire and Travel Acts, the Interstate Transportation of Wager-
ing Paraphernalia Act (also known as the “Wagering Paraphernalia Act”) prohibits the
interstate or international transportation of wagering paraphernalia in furtherance of a
gambling enterprise. 18 U.S.C. § 1953(a) (1994). See also Brown, supra note 16, at 23-
24; The Gambling Devices Transportation Act, 15 U.S.C. §§ 1171-1178 (1994). For ex-
ample, an Internet gambling enterprise might be said to have sent a gambling “device” in
foreign commerce in violation of the Wagering Paraphernalia Act if the computer servers
for the Internet casino are purchased domestically and then shipped offshore. See gener-
ally Rutherford, supra note 18. Courts have also found gambling enterprises vicariously
liable under the Act. See United States v. Zambito, 315 F.2d 266, 267 (4th Cir. 1963),
cert. denied, 373 U.S. 924 (1963). As such, the online casino which solicits United States
residents to fund wagering accounts via the mailing of a check, or other such means,
could arguably be said to be in violation of the Wagering Paraphernalia Act.
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sion in interstate or foreign commerce of bets or wagers or in-
formation assisting in the placing of bets or wagers on any
sporting event or contest, or for the transmission of a wire com-
munication which entitles the recipient to receive money or
credit as a result of bets or wagers, or for information assisting in
the placing of bets or wagers, shall be fined not more than
$10,000 or imprisoned not more than two years, or both.?®

1029

The Wire Act defines a wire communication facility as “any and all in-
strumentalities, personnel, and services ... used or useful in the transmis-
sion of writings, signs, pictures, and sounds of all kinds by aid of wire,
cable, or other like connection between the points of origin and reception
of such transmission.””’

Similarly, the Travel Act states that:

Whoever travels in interstate or foreign commerce or uses any
facility in interstate or foreign commerce, including the mail,
with intent to (1) distribute the proceeds of any unlawful activity;
or (2) commit any crime of violence to further any unlawful ac-
tivity; or (3) otherwise promote, manage, establish, carry on, or
facilitate the promotion, management, establishment, or carrying
on, of any unlawful activity, and thereafter performs or attempts
to perform (A) an act described in paragraph (1) or (3) shall be
fined under this title, imprisoned not more than five years, or
both.... As used in this section (i) “unlawful activity” means (1)
any business enterprise involving gambling.. .8

Although the use of a wire or wire communication facility is not ex-
plicitly referenced within the Travel Act, courts have consistently inter-
preted this statute to include a prohibition against the use of a wire or wire
communication facility.29

Since the initial enactment of the Wire and Travel Acts, courts have
expanded their application, holding gambling enterprises liable not only
for their own use of interstate wire communication facilities, but also for
causing “one or more [other] persons to do some act in connection” with

26.
27.
28.
29.

18 U.S.C. § 1084(a) (1994).
1d. § 1081.
Id. § 1952(a)-(b).

See United States v. Villano, 529 F.2d 1046, 1052 (10th Cir. 1976), cert. denied,
426 U.S. 953 (1976); United States v. Burke, 495 F.2d 1226, 1228-29 & n.4 (5th Cir.
1974), cert. denied, 419 U.S. 1079 (1974); United States v. Hanon, 428 F.2d 101, 108
(8th Cir. 1970), cert. denied, 402 U.S. 952 (1971); United States v. Smith, 209 F. Supp.
907, 916 (E.D. Ill. 1962).
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the gambling operation that utilizes those facilities.>® Since Internet gam-
bling also uses wire communication facilities for the purpose of transmit-
ting the gambling information, a logical expansion in the application of
these Acts would be to Internet gambling.

In an effort to circumvent the application of the Wire and Travel Acts
to Internet gambling, however, some Internet gambling operators have ar-
gued that the Acts are inapplicable to their activities because the Internet
did not exist at the time of the statutes’ enactment. As such, the operators
contend that Congress could never have intended for them to apply to
Internet gambling.>’ This argument appears to be fallacious, however,
when one reviews the Congressional intent behind the passage of the Wire
and Travel Acts.

For example, the legislative history of the Wire Act indicates that it
was intended to be applied broadly so as to prevent any interstate or inter-
national transmission of gambling information to or from the United States
using wire communication facilities.*®> As former U.S. Attorney General
Robert F. Kennedy wrote, “[t]he purpose of [the Wire Act] is to aid ... in
the suppression of organized gambling activities by prohibiting the use of
or the leasing, furnishing, or maintaining of wire communication facilities
which are or will be used for the transmission of certain gambling infor-
mation in interstate and foreign commerce.”

Case law also suggests a broad interpretation of both Acts. In United
States v. Smith,34 the court explained that the Travel Act should be read so
as to effectuate the purpose of the statute “especially when it can be, and
has been, determined by the Act itself or its legislative history what it is
that the Congress is trying to accomplish by the passage of the act.”> In
United States v. Borgese,36 the Southern District of New York approvingly
cited Smith when it noted that the Wire Act and the Travel Act “are clearly
directed against unlawful activity involving the use of interstate commerce

30. United States v. Salsbury, 430 F.2d 1045, 1049 (4th Cir. 1970); see also Bass v.
U.S., 324 F.2d 168 (8th Cir. 1963).

31. See, e.g., Fojut, supra note 8, at 157.

32. See H.R. REP. NO. 87-967, at 1 (1961), reprinted in 1961 U.S.C.C.A.N. 2631.

33. Id. at 2633.

34. 209 F. Supp. 907 (E.D. 1ll. 1962).

35. See id. at 916 (citing Brooks v. United States, 267 U.S. 432 (1925)); see also
Kish, supra note 8. As the Smith Court noted in dicta, Congress’ power to regulate inter-
state commerce is not in any way limited to only certain forms of media. 209 F. Supp. at
916.

36. 235 F. Supp. 286 (S.D.N.Y. 1964).
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facilities.”>’ Similarly, as the Fifth Circuit observed in United States v.
Steubben,”® the Wire Act, the Travel Act, and the Wagering Paraphernalia
Act were meant to be interpreted broadly so as to accomplish the Congres-
sional intent behind their passage, namely to regulate “any gambling-
related activity that touches upon interstate commerce.™

In People v. World Interactive Gaming Corp.,* the court specifically
addressed the application of the Wire and Travel Acts to Internet gam-
bling. In holding that both of these Acts applied to the Internet, just as they
do to more traditional gambling, the court noted that

[llike a prohibited telephone call from a gambling facility, the
Internet is accessed by using a telephone wire. When the tele-
phone wire is connected to a modem attached to a user’s com-
puter, the user’s phone line actually connects the user to the
Internet server and then the user may log onto this illegal gam-
bling website from any location in the United States.*'

As such, the court reasoned that “[bl]y hosting this casino*? and exchang-
ing betting information with the user, an illegal communication in viola-
tion of the Wire Act and Travel Act has occurred.”** The court also found
the respondents’ activities to violate the Wagering Paraphernalia Act.*

In essence, it would appear that Congress intended to prevent and
punish the use of interstate commerce for illegal or immoral purposes such
as gambling. There is no reason to believe that Congress would have in-
tended to exempt Internet gambling from the scope of these statutes, since
Internet gambling presents precisely the type of evils the statutes were en-
acted to prevent. Whether gambling occurs in real-space or cyberspace,

37. Id. at 296-97. This rationale was likewise adopted by the court in World Inter-
active when it ruled that “the Interstate Commerce Clause gives Congress the plenary
power to regulate illegal gambling conducted between a U.S. and a foreign location™ and
as such “[glambling conducted via the Internet ... is indistinguishable from any other
form of gambling.” People v. World Interactive Gaming Corp., 1999 WL 591995, at *6
(N.Y. Sup. Ct. July 22, 1999).

38. 799 F.2d 225 (5th Cir. 1986).

39. Id. at 229; see also Martin v. United States, 389 F.2d 895, 899 (5th Cir. 1968);
Borgese, 235 F. Supp. at 297-98.

40. 1999 WL 591995 (N.Y. Sup. Ct. July 22, 1999).

41. Id. at *7.

42. Since the website in World Interactive, as well as many other gambling web-
sites, required the user to download software to a computer prior to entering into and
registering with the casino, the court reasoned that this created a “virtual casino within
the user’s computer terminal.” Id. at *6.

43. Id.

44. Id.
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the same interstate wire facilities are used. Therefore, federal statutes
regulating traditional forms of gambling are applicable to gambling ac-
tivities on the Internet.

B. State Anti-Gambling Provisions

An analysis of state constitutions and statutes reveals that gambling is
presumptively illegal in a state unless there is explicit state constitutional
and/or legislative authorization for the specific gambling activity sought to
be undertaken. This holds true both in states that prohibit all land-based
casino and sports gambling, as well as in states that permit at least some
form of land-based casino and/or sports gambling.

1. States That Prohibit All Land-Based Casino and Sports
Gambling

In states where land-based gambling is prohibited, such as New York
and Wisconsin, Internet gambling would also be illegal under the current
laws.

A review of New York’s constitutional and statutory authority demon-
strates that Internet gambling is illegal in that state for two reasons. First,
Internet gambling is not explicitly authorized by the state’s constitution.
Second, the revenue-raising scheme established by New York for all le-
galized forms of gambling does not cover Internet gambling.

New York’s Constitution prohibits “the sale of lottery tickets, pool-
selling, bookmaking, or any other kind of gambling [within the state], ex-
cept lotteries operated by the state and the sale of lottery tickets in con-
nection therewith as may be authorized and prescribed by the legislature
... and except pari-mutuel betting on horse races as may be prescribed by
the legislature....”* In order to enforce this prohibition, the New York
Constitution requires the legislature to “pass appropriate laws to prevent
offenses against any of the provisions of this section [pertaining to gam-
bling].”"*®

Toward this end, the New York State legislature enacted Article 225
of the Penal Law, which prohibits unlawful gambling activity, as well as
the advancement, promotion and/or profiting from unlawful gambling ac-
tivity, and the possession of gambling records and gambling devices used
for unlawful gambling activity.*’ Unlawful gambling activity has been de-
fined as any gambling activity that is not explicitly authorized by the state

45. N.Y.CONST. art. I, § 9 (amended 1966).
46. Id.
47. See N.Y.PENAL LAW §§ 225.05-225.20 & 225.30 (McKinney 1999).
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of New York.* Since Internet gambling has not been explicitly authorized
in New York, it is logical to conclude that it is unlawful gambling activity.
In fact, in World Interactive, the New York State Supreme Court recently
found an Internet gambling company and its officers to be in violation of
Article 225.°

A review of the New York Constitution provides a second argument
for the illegality of Internet gambling within New York. One of the pri-
mary purposes behind New York’s legalization of certain types of gam-
bling was to raise revenue for the state.”® Pursuant to Article 1, Section 9
of the state constitution, the net proceeds from all state-run lotteries have
been designated exclusively for the “support of education in this state.””’
Similarly, New York is required to receive “reasonable revenue” from the
operation of state authorized pari-mutuel betting which is to be used “for
the support of the governmem;.”52 The very nature of Internet gambling,
however, precludes the state from capturing revenues from online gaming.

Because Internet gambling is not explicitly authorized by a constitu-
tional amendment and in no way raises revenue for the state, it is reason-
able to believe that Internet gambling is illegal in New York.

An examination of other state constitutions and statutes likewise dem-
onstrates that gambling is presumptively illegal absent explicit constitu-
tional and/or statutory authorization. For example, the Wisconsin Consti-
tution states that “[e]xcept as provided in this section [entitled ‘Gam-
bling’], the legislature may not authorize gambling in any form.”** The
Wisconsin Constitution goes on to set forth the types of gambling which
are permitted, including state lotteries, bingo and raffle games conducted
by religious, charitable, service, fraternal or veteran’s organizations which
are licensed by the state, and pari-