BERKELEY TECHNOLOGY
LAW JOURNAL

VOLUME 17 NUMBER 1 ANNUAL REVIEW 2002

TABLE OF CONTENTS

FOREWORD .....cetiiieriiiieereiiecnereereenrrersessesossiisiessssssisssssrnssssassessssissassensssasnsesseresssssnnsanassssmnssessssssn 1

L INTELLECTUAL PROPERTY
A. COPYRIGHT
1. Digital Media
a) Collective Works

e NEW YORK TIMES CO. V. TASINI......ccccuierrreeirrrenrrenreceeeressomiesosnssssnns 9
b) E-Books
e  RANDOM HOUSE V. ROSETTA BOOKS ....cocuiieriireriree e rstencenisaiiens 29
¢) Internet Broadcasting
e  BONNEVILLE INTERNATIONAL V. PETERS ........ocovrvriivicnrnciiiiniiniiiinnns 47
d) Digital Music Distribution
e  A&M RECORDS, INC. V. NAPSTER, INC......cccocvvmrmieriiniiiniiiiiniiienn 71
2. Additional DeVelOPMEntS.............coveecreivvceiviniisinsiiiisiisiisiiiais s s snsssenseanes 91
B. PATENT
1. Written Description
e  PURDUE PHARMA L.P. V. FAULDING INC. ......ccciiiiirrrriririerinicreerennnnneies 95
e THE 2001 USPTO WRITTEN DESCRIPTION GUIDELINES AND GENE
CLAIMS  ooevtiiieeiiiiereeeesesteseseesessssssscessssnsersssnsessensissssasssssnessosssssssssssssnanasens 117
2. Additional Developments............eoveeiniiviiiinnnniinniiissniisnesiiiissssssssessssssssnnes 139

C. TRADEMARK
1.  Domain Name
a) Federal Law
o  THE FIRST WAVE OF CASES UNDER THE ACPA ......cooivviiiiiiiineeene 159
b) Arbitration
e EMERGING PATTERNS IN ARBITRATION UNDER THE UNIFORM DoO-
MAIN-NAME DISPUTE-RESOLUTION POLICY .....ccvvvrernieiinneniececenninnnene 181
2. Trade Dress
a) Functionality
e  TRAFFIX DEVICES, INC. V. MARKETING DISPLAYS, INC.. .......coceennne 205
3. Additional DeveloPments. ...........ceueeecccvevenreniisiisinsiisiensersseissssssesssassassenanes 225
D. TRADE SECRET
1.  Employment Relationships
¢  BERNIER V. MERRILL AIR ENGINEERS......cccocortttrernreerrerrenmesssssirnessossssannnnes 231
®  GLOBESPAN, INC. V. O'NEILL ......ooiiiiiirnriririernesenrereseeriosesssrsssesssanenssnnes 251

II. ANTITRUST
A. SHERMAN ACT VIOLATIONS
1. Monopolization
a) Tying
o  UNITED STATES V. MICROSOFT CORRP. ......cvveieeriniereennsiceesinessssceesecsns 273
B. CLAYTON ACT VIOLATIONS



1. Private Antitrust Suits
® N RE MICROSOFT CORP. ANTITRUST LITIGATION. ....ocovveeeeiinrrmnrirernrresennes 295
C. HATCH-WAXMAN ACT VIOLATIONS
1. Collusive Settlements
o  HATCH-WAXMAN USE OR ABUSE? COLLUSIVE SETTLEMENTS BETWEEN
BRAND-NAME AND GENERIC DRUG MANUFACTURERS. ....cocveveureeenveeianes 317

III. CYBERLAW
A. INTERNET JURISDICTION
1. Domestic

o  PAVLOVICH V. SUPERIOR COURT OF SANTA CLARA COUNTY......coovvrreennnns 337
2. International
o YAHOO!INC. V. LICRAL. ...ttt cevrresernresernresssneeosssaecannes 359

B. REGULATING CONDUCT ON THE INTERNET
e  STATE INTERNET REGULATION AND THE DORMANT COMMERCE

CLAUSE e eiiecerieeiivteisecitteeesesisreseessassessssrsssssssasssssresssarsesesssennssssaessosssssssesasasass 379
o  COMMUNICATIONS DECENCY ACT § 230.....ccuimieeiirerneeenreeerserresnnessvesaesnneeens 401
o  THE CONTINUING EXPANSION OF CYBERSPACE TRESPASS
TO CHATTELS ..ouuitieieiieieerierrereeesereieistseesesssssessesssssssrsssssssnssssessisssssessosssssssossns 421
C.  ADDITIONAL DEVELOPMENTS ......ccuciciieinreerinreesnreeeorsrnesosesossssserassesssissssssneessssesissnes 445

IV. CONSTITUTIONAL LAW
A. FIRST AMENDMENT
®  BARTNICKI V. VOPPER. ..cc.cceeiietiirereeeeeeeeieinsnesansnessssssessieesssssasseeesssessesssessnssnns 449
B. ADDITIONAL DEVELOPMENTS ...cccoietreeiiinrieesssrreereeesinrsssresssssssessessssssssesssssassssssmnnnne 467

V. BUSINESS LAW
A. ELECTRONIC COMMERCE

o  CONTRACTUAL ASSENT AND ENFORCEABILITY IN CYBERSPACE..........c..ccoeuvenen. 475
B. PrRIVACY
1. Financial Services
®  THE GRAMM-LEACH-BLILEY ACT ...oovvtieiiiiieiieeeininieicenessieeseessssneesesnnnes 497
VI. TELECOMMUNICATIONS
A. RECENT DEVELOPMENTS.....cceettirterirrrieirnreressssnseecesesesssssssorsssensssessossssessssssssssssnsnes 519

VII. ENTERTAINMENT
A. RIGHT OF PUBLICITY
1. First Amendment

o  HOFFMAN V. CAPITAL CITIES/ABC, INC.....uvvviieereeiieeeie et reesanae 527
2. Fair Use :
o  COMEDY III PRODUCTIONS V. SADERUP........uuriiieeeireerereerensreressessseessessns 549

VIII. FOREIGN & INTERNATIONAL LAW
A. DATABASE PROTECTION

®  E.C. DATABASE DIRECTIVE.......ciiiitrieiriererrecrreeeesreeeisesssssesesssssessessessssessnesons 571
B. COPYRIGHT

e  WTO PANEL REPORT ON SECTION 110(5) OF THE U.S. COPYRIGHT ACT ......... 595
C. ADDITIONAL DEVELOPMENTS .....ccoviiuimittiereereerrreesrreenseessessesesssssessesssesssssssssosssssssesns 613

IX. CUMULATIVE INDEX ......cooitcetiniitneiereenerenneneeeesnecsestesestseanesesassassssessesenessesessnan 615



