
 

 

35:4 BERKELEY TECHNOLOGY LAW 

JOURNAL 
 

 

 

2020 

 

 

Pages 

911 

to 

1456 

 

Berkeley Technology Law Journal 
Volume 35, Number 4 

Annual Review 
  



 

 

 

Production: Produced by members of the Berkeley Technology Law Journal.  
 All editing and layout done using Microsoft Word. 

Printer:  Joe Christensen, Inc., Lincoln, Nebraska. 

 Printed in the U.S.A.  

 The paper used in this publication meets the minimum requirements 
of American National Standard for Information Sciences—
Permanence of Paper for Library Materials, ANSI Z39.48—1984. 

 Copyright © 2020 Regents of the University of California. 

 All Rights Reserved. 

 

Berkeley Technology Law Journal 

University of California 

School of Law 

3 Law Building 

Berkeley, California 94720-7200 

editor@btlj.org 

https://www.btlj.org 



 

 

BERKELEY TECHNOLOGY 
LAW JOURNAL 

VOLUME 35 NUMBER 4: ANNUAL REVIEW 2020 

TABLE OF CONTENTS 

ARTICLES 

FOREWORD ......................................................................................................................... 911 
Julea Lipiz & Miranda Rutherford 

A FRAMEWORK FOR PATENT EXHAUSTION OF SELF-REPLICATING 

TECHNOLOGIES ................................................................................................................. 917 
Liz Freeman Rosenzweig 

CAPRICIOUS PATENT BOUNDARIES: THE “RELIBERALIZATION” OF POST-
ISSUANCE PATENT CLAIM AMENDMENTS .................................................................... 961 

Julien Crockett 

RE-CLASSIFYING GOVERNMENTAL PETITIONERS AS “PERSONS” IN AIA 

REVIEW PROCEEDINGS ................................................................................................. 1003 
Artin Au-Yeung 

FOURTH ESTATE AS A VEHICLE TO IMPEL REGISTRATION AND LIMIT 

ORPHAN WORKS? ........................................................................................................... 1041 
Kevin Han Yang 

KEEPING THE DMCA AWAY FROM FUNCTIONAL USE .......................................... 1067 
Madison Bower 

GOING BEYOND THE MUSIC MODERNIZATION ACT: CREATION IN THE 

DIGITAL ERA ................................................................................................................... 1093 
Shreya M. Santhanam 

RIMINI STREET V. ORACLE AND THE PROBLEM OF HIGH 

TRANSACTIONAL COSTS IN COPYRIGHT LITIGATION ............................................ 1123 
Alistair McIntyre 

DO ANDROIDS DREAM OF COPYRIGHT?: EXAMINING AI COPYRIGHT 

OWNERSHIP ..................................................................................................................... 1151 
Gia Jung 

THE BREWING BATTLE: COPYRIGHT VS. LINKING ................................................. 1179 
Marta Rocha 

   



 

 

FLAUNTING THE SCARLET LETTER: CONSUMER REGULATION OF 

TRADEMARK MORALITY AFTER IANCU V. BRUNETTI ............................................ 1213 
Kyung-Lee Kelly Go 

THE GDPR: A RETROSPECTIVE AND PROSPECTIVE LOOK AT THE FIRST 

TWO YEARS ...................................................................................................................... 1245 
Erin Hilliard 

EXPLAINING OPAQUE AI DECISIONS, LEGALLY ..................................................... 1291 
Walter A. Mostowy 

WHAT WE DON’T KNOW THEY KNOW: WHAT TO DO ABOUT 

INFERENCES IN EUROPEAN AND CALIFORNIA DATA PROTECTION LAW .......... 1331 
Allan E. Holder 

DEFINING THE PRIVACIES OF LIFE: LOWER COURT TRENDS IN THE 

WAKE OF CARPENTER ................................................................................................... 1365 
Tiffany Chen 

BIPA AND ARTICLE III STANDING: ARE NOTICE AND CONSENT MORE 

THAN “BARE PROCEDURAL” RIGHTS? ....................................................................... 1391 
Carmen Sobczak 

“ILLINOIS BRICK-BREAKER” FOR SALE IN THE APP STORE: APPLE V. 
PEPPER AND THE NEED FOR A NEW ANTITRUST STANDING DOCTRINE .......... 1427 

Haley Johnson 



 

 

SUBSCRIBER INFORMATION 
The Berkeley Technology Law Journal (ISSN1086-3818), a continuation of the High 
Technology Law Journal effective Volume 11, is edited by the students of the University 
of California, Berkeley, School of Law and is published in print three times each year 
(March, September, December), with a fourth issue published online only (July), by 
the Regents of the University of California, Berkeley. Periodicals Postage Rate Paid at 
Berkeley, CA 94704-9998, and at additional mailing offices. POSTMASTER: Send 
address changes to Journal Publications, University of California, Berkeley Law—
Library, LL123 Boalt Hall—South Addition, Berkeley, CA 94720-7210. 

Correspondence. Address all correspondence regarding subscriptions, address 
changes, claims for non-receipt, single copies, advertising, and permission to reprint 
to Journal Publications, University of California, Berkeley Law—Library, LL123 Boalt 
Hall—South Addition, Berkeley, CA 94705-7210; (510) 643-6600; 
JournalPublications@law.berkeley.edu. Authors: see section titled Information for 
Authors. 

Subscriptions. Annual subscriptions are $65.00 for individuals and $85.00 for 
organizations. Single issues are $30.00. Please allow two months for receipt of the first 
issue. Payment may be made by check, international money order, or credit card 
(MasterCard/Visa). Domestic claims for non-receipt of issues should be made within 
90 days of the month of publication; overseas claims should be made within 180 days. 
Thereafter, the regular back issue rate ($30.00) will be charged for replacement. 
Overseas delivery is not guaranteed.  

Form. The text and citations in the Journal conform generally to the THE CHICAGO 

MANUAL OF STYLE (16th ed. 2010) and to THE BLUEBOOK: A UNIFORM SYSTEM OF 

CITATION (Columbia Law Review Ass’n et al. eds., 20th ed. 2015). Please cite this 
issue of the Berkeley Technology Law Journal as 35 BERKELEY TECH. L.J. ___ (2020). 

BTLJ ONLINE 
The full text and abstracts of many previously published Berkeley Technology Law Journal 
articles can be found at https://www.btlj.org. Our site also contains a cumulative 
index; general information about the Journal; the BTLJ Blog, a collection of short 
comments and updates about new developments in law and technology written by 
BTLJ members; and BTLJ Commentaries, an exclusively online publication for pieces 
that are especially time-sensitive and shorter than typical law review articles. 

 
 



 

 

INFORMATION FOR AUTHORS 
The Editorial Board of the Berkeley Technology Law Journal invites the submission of 
unsolicited manuscripts. Submissions may include previously unpublished articles, 
essays, book reviews, case notes, or comments concerning any aspect of the 
relationship between technology and the law. If any portion of a manuscript has been 
previously published, the author should so indicate. 

Format. Submissions are accepted in electronic format through Scholastica online 
submission system. Authors should include a curriculum vitae and resume when 
submitting articles, including his or her full name, credentials, degrees earned, 
academic or professional affiliations, and citations to all previously published legal 
articles. The Scholastica submission website can be found at 
https://btlj.scholasticahq.com/for-authors.  

 

Citations. All citations should conform to THE BLUEBOOK: A UNIFORM SYSTEM OF 

CITATION (Columbia Law Review Ass’n et al. eds., 21st ed. 2020). 

Copyrighted Material. If a manuscript contains any copyrighted table, chart, graph, 
illustration, photograph, or more than eight lines of text, the author must obtain 
written permission from the copyright holder for use of the material. 

  



 

 

DONORS 
The Berkeley Technology Law Journal and the Berkeley Center for Law & Technology 
acknowledge the following generous donors to Berkeley Law’s Law and Technology 
Program: 

Partners 

FENWICK & WEST LLP 
ORRICK, HERRINGTON &  

SUTCLIFFE LLP 

WHITE & CASE LLP 

Benefactors 

BAKER BOTTS LLP 

COOLEY LLP 

COVINGTON & BURLING LLP 

MORRISON & FOERSTER LLP  

PAUL HASTINGS LLP 

POLSINELLI LLP 

FISH & RICHARDSON P.C.  SIDLEY AUSTIN LLP 

JONES DAY   WEIL, GOTSHAL & MANGES LLP 

KIRKLAND & ELLIS LLP 
WILMER CUTLER PICKERING HALE 

AND DORR LLP 

LATHAM & WATKINS LLP  
WILSON SONSINI GOODRICH & 

ROSATI  

MCDERMOTT WILL & EMERY  WINSTON & STRAWN LLP 



 

 

Corporate, Government, Individual, and Foundation Sponsors 

ATLASSIAN KILBURN STRODE LLP 

CORNERSTONE RESEARCH LITNOMICS 

DARTS IP MARKS & CLERK LAW LLP 

DORSEY & WHITNEY  MICROSOFT CORPORATION 

FUTURE OF PRIVACY FORUM  NERA ECONOMIC CONSULTING  

ROBERT GLUSHKO PALANTIR 

GOOGLE, INC. 
PHARMACEUTICAL RESEARCH AND 

MANUFACTURERS OF AMERICA 

H. WILLIAM HARLAN PWC 

HICKMAN PALERMO BECKER 

BINGHAM LLC 
QUALCOMM 

INTEL VIA LICENSING CORP 

INVENTIONSHARE VINYL 

WESTERN DIGITAL 

  



 

 

Members 

ANJIE LAW FIRM 
KILPATRICK TOWNSEND & 

STOCKTON LLP 

BAKER & MCKENZIE LLP 
KNOBBE MARTENS OLSON & BEAR 

LLP 

BEIJING EAST IP MORGAN, LEWIS & BOCKIUS LLP 

CROWELL & MORING ROBINS KAPLAN LLP 

DESMARAIS LL ROPES & GRAY LLP 

DURIE TANGRI LLP SIMPSON THACHER & BARTLETT LLP 

GREENBERG TRAURIG TENSEGRITY LAW GROUP LLP 

GTC LAW GROUP LLP & AFFILIATES TROUTMAN SANDERS LLP 

HAYNES AND BOONE, LLP VAN PELT, YI & JAMES LLP 

HOGAN LOVELLS, LLP 
WANHUIDA INTELLECTUAL 

PROPERTY 

IRELL & MANELLA LLP 
WEAVER AUSTIN VILLENEUVE & 

SAMPSON LLP 

KEKER VAN NEST & PETERS LLP WILKIE FARR & GALLAGHER LLP 

WOMBLE BOND DICKINSON LLP 

  



 

 

BOARD OF EDITORS 2019–2020 

Executive Board 

Editor-in-Chief 
CHELSEA ANDRE 

Managing Editor 
AISLINN SMALLING 

Senior Articles Editors 
LESLIE DIAZ 

CRISTINA MORA 
COURTNEY REED 

 

Senior Executive Editor 
SAVANNAH CARNES 

Senior Production Editor 
MEGAN MCKNELLY 

Senior Scholarship Editors 
DANIEL CHASE 

Senior Annual Review Editors 
JULEA LIPIZ 

MIRANDA RUTHERFORD 

Senior Online Content Editor 
CONCORD CHEUNG 

Editorial Board 

Production Editors 
ANGELA GRIGGS 
JANELLE LAMB 

EMILY ROBERTS 
HAILEY YOOK 

 

Symposium Editor 
ARMBIEN SABILLO 

Online Content Editor 
GINETTA SAGAN 

Technical Editors 
MADISON BOWER 

MIN JUNG “MJ” HAN 
ZACK JACOBS 

RACHEL WILSON 
 

Annual Review Editors 
KRISTINA KRASNIKOVA 

KEVIN YANG 

Submissions Editors 
CHRISTINA CROWLEY 

DAVID FANG 
MEHTAB KHAN 

Notes & Comments Editors 
HARRISON GERON 

ALLAA MAGEID 

Podcast Editor 
ALLAN HOLDER 

Alumni Relations Editor 
NICK CALCATERRA 

Web & Technology Editor 
KARNIK HAJJAR 

External Reltaions Editor 
ASHLEIGH LUSSENDEN 

LLM Editor  
IGOR SILVA 

Member Relations Editor 
MICHELLE ZIPERSTEIN 

Articles Editors 
MUHTADI CHOUDHURY 

MATTHEW CHUNG 
SHWETA DUGGAL 

JASON FRANCIS 
 

KELLY GO 
EMMA LEE 

WALTER MOSTOWY 
 

JOSH SEDGWICK 
CARMEN SOBCZAK 
MARTA STUDNICKA 

MEI XUAN 

 



 

 

MEMBERSHIP 
Vol. 35 No. 4 

 

 

Associate Editors 
ELIZABETH FU 

LOC HO 

NOAHLANI 

LITWINSELLA 

JENNY QUANG 

ANDY ZACHRICH 

Members 

LIAM AARTASH 
SHAHAD ALFAWAZ 

BADER ALSHABANAT 

TAIT ANDERSON 

CHRISTOPHER BARCLAY 

JOHN BATOHA 

MAYA BAUMER 

MARGERITE BLASÉ 

RASMUS BLOM 

CONNOR BOEHM 

VERONICA BOGNOT 

JONATHAN CHACON 

SUSIE CHEN 

KEVIN J. CHEN 

JENNIFER CHUNG 

HENDRIK COPPOOLSE 

NATALIE CRAWFORD 

KATHARNE CURRAULT 

JAMESON DAVIS 

CHENXI DUAN 

EVAN ENZER 

ANUJ EZEKIEL 

JOSHUA FRANK 

LIZ FREEMAN ROSENZWEIG 

ADITI GHATLIA 

BEN GOLDFEIN 

EDWIN JESUS GONZALEZ 

JAKE GORHAM 

ISHA GULATI 

SALONI GUPTA 
 

CALVIN HANNAGAN 
ALEXANDRA HARVEY 

ELIZABETH HECKMANN 
SOONYOUNG HEO 
JENNIFER HEWITT 

THOMAS HORN 
JEFFREY JACOBSEN 

TOM JAMES 
CARTER JANSEN 

ANJANAYE JARIWALA 
GIA JUNG 

PHILIP KATZ 
IAN KELLY 
YEJI KIM 

GRACE HO JUNG KIM 
JOSEPH KROON 

TZU-I LEE 
YI SHYUAN LEE 

GASPARE LODERER 
ANNE LUQUETTE 

MARGARET LYNCH 
CHRISTIAN MCFALL 

GRACE MCFEE 
MEET MEHTA 
MEHREEN MIR 
ERIN MOORE 

JACKSON MORAWSKI 
DEBBIE MOSLEY 

GODHULLI NANDA 
DAN NOEL 

 

MAXIMIN ORSERO 
JOSHUA PARZIVAND 

NINA POUGET 
GAYATRI RAGHUNANDAN 

EMILY ROBERTS 
FABIOLA ROSSY SEPTYA 

CHRISTINA 
EILEEN SANFORD 
SHEETAL SARAN 

YEMAJ SHEIK 
ZIYU SHI 

DAKOTA SNEED 
TAYLOR TAM 
THERESA TAN 

AMREEN TANEJA 
RACHEL TERRELL-PERICA 

ELHITA THAMPURAN 
RACHEL THOMPSON 

MICKEALA TU 
BLAINE VALENCIA 

ARPAWAN WAEN VEJJAJIVA 
DEREK WEST 

CRISTINA WHITE 
MELODY WONG 

BILLY WU 
YEXI XU 

MEI XUAN 
JOSHUA YOO 

CHENZHAO YU 
MICHELLE ZHOU 

 



 

 

BTLJ ADVISORY BOARD 
JIM DEMPSEY 

Executive Director of the  
Berkeley Center for Law & Technology 

U.C. Berkeley School of Law 

ROBERT C. BERRING, JR. 
Walter Perry Johnson Professor of Law, Emeritus 

U.C. Berkeley School of Law 

MATTHEW D. POWERS 
Tensegrity Law Group, LLP 

JESSE H. CHOPER 
Earl Warren Professor of Public Law, Emeritus 

U.C. Berkeley School of Law 

PAMELA SAMUELSON 
Richard M. Sherman Distinguished Professor of 

Law & Information and Faculty Director of 
Berkeley Center for Law & Technology 

U.C. Berkeley School of Law 

REGIS MCKENNA 
Chairman and CEO 

Regis McKenna, Inc. 

LIONEL S. SOBEL 
Professor of Law, Emeritus and Director of the 
International Entertainment & Media Law 

Summer Program in London 
Southwestern University School of Law 

PETER S. MENELL 
Koret Professor of Law and Faculty  

Director of the Berkeley Center  
for Law & Technology 

U.C. Berkeley School of Law 

LARRY W. SONSINI 
Wilson Sonsini Goodrich & Rosati 

ROBERT P. MERGES 
Wilson Sonsini Goodrich & Rosati Professor of 

Law and Faculty  
Director of the Berkeley Center  

for Law & Technology 
U.C. Berkeley School of Law 

MICHAEL STERN 
Cooley LLP 

DEIRDRE K. MULLIGAN 
Assistant Professor and Faculty Director of the 

Berkeley Center for  Law & Technology 
U.C. Berkeley School of Information 

MICHAEL TRAYNOR 
Cobalt LLP 

JAMES POOLEY 
James Pooley, PLC 

THOMAS F. VILLENEUVE 
Gunderson Dettmer Stough Villeneuve 

Franklin & Hachigian LLP 



 

 

BERKELEY CENTER FOR 
LAW & TECHNOLOGY 

2019–2020 
Executive Director 

JIM DEMPSEY 

 

Faculty Directors 

KENNETH A. BAMBERGER ORIN KERR PAUL SCHWARTZ 

CATHERINE CRUMP  PETER S. MENELL ERIK STALLMAN 

CATHERINE FISK  ROBERT P. MERGES JENNIFER M. URBAN 

CHRIS HOOFNAGLE  DEIRDRE K. MULLIGAN 
MOLLY S. VAN 

HOUWELING 

SONIA KATYAL ANDREA ROTH REBECCA WEXLER 

         PAMELA SAMUELSON 

 

Fellow 

KATHRYN HASHIMOTO CHRISTINA KONNINGISOR 

  

Staff 

MARK COHEN RICHARD RISK 

NATHALIE COLETTA MATTHEW RAY 

JANN DUDLEY IRYS SCHENKER 

 


