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Harboring No Hallucinations: Amending 
Rule 11 for the Generative AI Era 

Alberto Rodriguez* 

ABSTRACT 

This Article critically examines the capacity of Rule 11 of the 

Federal Rules of Civil Procedure to deter attorneys from filing court 

papers littered with AI-generated legal hallucinations. Generative AI 

platforms have shown great promise in their ability to simulate legal 

analysis and attorney work product, but this emerging technology is 

also prone to creating fake legal citations and quotations, fabricating 

facts, and drafting plausible but unfounded legal arguments in a 

matter of seconds. Mata v. Avianca, Inc., the first federal case to 

address AI hallucinations in a legal filing, was supposed to serve as a 

cautionary tale about the risks of using unverified Generative AI 

output for legal purposes and deter similar attorney misconduct. The 

Mata court sanctioned the attorneys for their improper use of fake 

caselaw and warned of significant harms that fake caselaw could 

cause to litigants and the legal system. Despite the result in Mata, 

federal courts are seeing an alarming rise in attorney use of fictitious 

AI output in legal filings. 
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This Article provides an overview of Rule 11 decisions involving 

attorneys who submit court filings reliant on AI-generated legal 

hallucinations. This overview reveals an inconsistent judicial 

approach to AI-related Rule 11 violations and an ineffective sanctions 

regime that has failed to deter attorneys from filing court papers citing 

fake legal authorities. Drawing on deterrence theory principles, this 

Article argues that courts must re-evaluate the deterrence value of 

current sanctions in light of the widespread adoption of Generative AI 

tools in the legal industry, the financial incentives to forego 

compliance with Rule 11, and the substantial harms that fake legal 

authorities can cause to courts, litigants, and the broader public. To 

enhance the deterrence effect of Rule 11 sanctions, this Article 

proposes several amendments to Rule 11 that will facilitate earlier 

identification of legal hallucinations, clarify the standards for 

determining attorney misconduct with respect to fictitious AI output, 

and broaden judicial discretion to impose appropriate sanctions that 

will more effectively deter lax attorney oversight of AI output and 

compensate parties for the harm caused by fake law. 
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When lawyers trade reflection for automation, they surrender 

 the very quality that makes their words worthy of belief.1 

I. 

INTRODUCTION 

Since the introduction of generative artificial intelligence2 (“Generative 

AI”)3 to the general public in late 2022,4 federal courts have been grappling with 

a rash of court filings embedded with legal “hallucinations,”5 or fabricated legal 

authorities produced by Generative AI systems.6 Federal judges have started to 

recognize some of the hallmarks of legal hallucinations—citations to cases that 

do not exist,7 citations to overruled caselaw,8 citations to cases that do not 

 

 1. Mattox v. Prod. Innovations Rsch., LLC, 807 F. Supp. 3d 1341, 1353 (E.D. Okla. 2025). 

This Article will focus on Rule 11’s effectiveness in regulating attorney-specific conduct in relation to 

use of AI-generated output in federal court filings. 

 2. Artificial intelligence (AI) is typically defined as “any technology that allows a machine to 

replicate tasks typically associated with higher level human cognitive processes, such as learning from 

experience and understanding language.” Carol M. Bast, Artificial Intelligence and Ethics, 50 RUTGERS 

COMPUT. & TECH. L.J. 283, 286 (2024) (citation omitted). 

 3. Generative AI is a “specific subset of AI used to create new content, or to replicate an artistic 

style, by training on existing data taken from massive data sources—primarily the Internet—in response 

to a user’s prompt.” Maura R. Grossman, Paul W. Grimm, Daniel G. Brown & Molly (Yiming) Xu, The 

GPTJudge: Justice in a Generative AI World, 23 DUKE L. & TECH. REV. 1, 9 (2023). 

 4. John Villasenor, Generative Artificial Intelligence and the Practice of Law: Impact, 

Opportunities, and Risks, 25 MINN. J.L. SCI. & TECH. 25, 26 (2024). 

 5. A hallucination is a “phenomenon wherein a large language model (LLM)—often a 

generative AI chatbot or computer vision tool—perceives patterns or objects that are nonexistent or 

imperceptible to human observers, creating outputs that are nonsensical or altogether inaccurate.” Harris 

v. Adams, 757 F. Supp. 3d 111, 119 n.3 (D. Mass. 2024) (citation omitted). 

 6. See, e.g., Versant Funding LLC v. Teras Breakbulk Ocean Navigation Enters., LLC, No. 

17-cv-81140, 2025 U.S. Dist. LEXIS 98418, at *4–5 (S.D. Fla. May 20, 2025) (identifying one non-

existent case); Wadsworth v. Walmart Inc., 348 F.R.D. 489, 493 (D. Wyo. 2025) (identifying eight non-

existent cases); Ramirez v. Humala, No. 24-CV-242, 2025 U.S. Dist. LEXIS 91124, at *1 (E.D.N.Y. 

May 13, 2025) (identifying four non-existent cases); Benjamin v. Costco Wholesale Corp., 779 F. Supp. 

3d 341, 344 (E.D.N.Y. 2025) (identifying five non-existent cases); Dehghani v. Castro, No. 2:25-cv-

0052, 2025 U.S. Dist. LEXIS 63641, at *10 (D.N.M. Apr. 2, 2025) (identifying six non-existent cases), 

aff’d, Dehghani v. Castro, 782 F. Supp. 3d 1051 (D.N.M. 2025); Nguyen v. Savage Enters., No. 4:24-

CV-00815, 2025 U.S. Dist. LEXIS 37125, at *1 (E.D. Ark. Mar. 3, 2025) (identifying non-existent 

authority); Gauthier v. Goodyear Tire & Rubber Co., No. 1:23-CV-281, 2024 U.S. Dist. LEXIS 214029, 

at *2 (E.D. Tex. Nov. 25, 2024) (identifying two non-existent cases). 

 7. Bunce v. Visual Tech. Innovations, Inc., No. 23-1740, 2025 U.S. Dist. LEXIS 36454, at *2 

(E.D. Pa. Feb. 27, 2025). 

 8. Id. 
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support the legal propositions for which they are cited,9 and fictitious quotations 

attributed to real cases.10 Notably, attorneys—legal professionals who are 

ostensibly trained to avoid making untrue statements of law—are responsible for 

a significant number of these error-plagued filings.11 This troublesome use of AI 

output has come to light in a growing number of disciplinary proceedings 

brought under Rule 11 of the Federal Rules of Civil Procedure (“Rule 11”).12 

Rule 11 gives federal district courts broad discretion to impose sanctions on 

attorneys and non-represented parties for making misrepresentations of law and 

fact and engaging in other improper litigation tactics.13 While some judges have 

refrained from imposing sanctions on attorneys for unwittingly using fictitious 

caselaw,14 numerous federal judges across the country have determined that 

reliance on fictitious legal authorities—even when unintentional—is a clear 

violation of Rule 11 and have sanctioned attorneys for such conduct.15 This 

growing number of cases involving AI-generated hallucinations suggests that the 

current Rule 11 framework is not sufficiently capable of deterring attorneys from 

citing non-existent legal authority in their court filings. 

Courts across the country are confronting a virtual “epidemic” of fake 

caselaw embedded in court papers.16 The problem of fake citations first gained 

national attention in Mata v. Avianca, Inc., where attorneys used ChatGPT to 

draft court papers opposing a motion to dismiss their client’s case.17 Failing to 

 

 9. Lacey v. State Farm Gen. Ins. Co., No. CV 24-5205, 2025 U.S. Dist. LEXIS 90370, at *3 

(C.D. Cal. May 5, 2025) (identifying nine false, inaccurate, or misleading legal citations and quotations). 

 10. Order Imposing Sanctions on Plaintiff’s Counsel at 2, Mortazavi v. Booz Allen Hamilton, 

Inc., No. 2:24-cv-07189, 2024 U.S. Dist. LEXIS 188378 (C.D. Cal. Oct. 30, 2024). 

 11. Jack Newsham, AI Hallucinations in Court Documents are a Growing Problem, and Data 

Shows Lawyers are Responsible for Many of the Errors, BUSINESS INSIDER (May 27, 2025), 

https://www.businessinsider.com/increasing-ai-hallucinations-fake-citations-court-records-data-2025-

5. 

 12. See infra Appendix A (Figure 1: Table of Rule 11 Cases Involving Attorneys and Legal 

Hallucinations). 

 13. FED. R. CIV. P. 11(b)–(c); SEC v. Smith, 710 F.3d 87, 98–99 (2d Cir. 2013) (affirming lower 

court authority to order disgorgement of funds as a sanction under Rule 11 for defendant’s false 

statements).  

 14. See, e.g., United States v. Cohen, 724 F. Supp. 3d 251, 260 (S.D.N.Y. 2024); Iovino v. 

Michael Stapleton Assocs., Ltd., No. 5:21-cv-00064, slip op. at 1 (W.D. Va. Oct. 10, 2024). 

 15. See infra Appendix B (Figure 2: Table of Rule 11 Sanctions Imposed on Attorneys for Legal 

Hallucinations). Courts have imposed a wide variety of sanctions on attorneys such as monetary fines, 

mandatory continuing legal education (CLE) course requirements on ethics and AI, disciplinary 

referrals, referrals to state bars, client notification, and more severe sanctions such as revocation of 

counsel’s appearance or pro hac vice status. Id. Individual monetary penalties, when imposed on 

counsel, have ranged from as low as $250 to as high as $7,500. See infra Appendix C (Figure 3: Rule 

11 Monetary Sanctions in Cases Involving Attorneys and AI Hallucinations). And in a limited number 

of cases, courts have seen fit to award attorneys’ fees and costs. Id. 

 16. Benjamin v. Costco Wholesale Corp., 779 F. Supp. 3d 341, 342 (E.D.N.Y. 2025); see also 

Appendix A; Damien Charlotin, AI Hallucination Cases, DAMIEN CHARLOTIN, 

https://www.damiencharlotin.com/hallucinations/ (last visited Dec. 11, 2025) (providing a website 

tracking worldwide instances of AI-generated hallucinations in legal cases) [https://perma.cc/8DTJ-

GP8R] [hereinafter Charlotin Website]. 

 17. Mata v. Avianca, Inc., 678 F. Supp. 3d 443, 450–51 (S.D.N.Y. 2023). 
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realize that the AI platform could “hallucinate” legal authorities, the attorneys 

filed their papers without verifying the accuracy of their citations.18 As it turned 

out, nine of the cases the attorneys cited were completely fictitious.19 In assessing 

the misconduct, the court noted the unprecedented nature of counsel’s 

inappropriate reliance on Generative AI technology to draft legal documents.20 

Nevertheless, the court found that sanctions under Rule 11 were appropriate to 

punish counsel for their failure to confirm their legal authorities and for their 

attempts to obfuscate the true origin of the fake caselaw.21 The court imposed 

monetary and non-monetary sanctions it deemed sufficient to deter counsel and 

future litigants from engaging in similar behavior.22 However, Mata was the 

proverbial canary in the coal mine.23 More court filings containing fake law 

would soon start to spring up across the country.24 

Lawyers are increasingly relying on Generative AI tools to assist them with 

many routine aspects of legal practice.25 Such widespread integration of this new 

technology increases the risk of AI-generated hallucinations in court papers.26 

Generative AI’s promise to decrease legal costs and increase productivity27 has 

proven too attractive for attorneys to resist.28 According to a 2025 survey, fifty-

 

 18. See id. at 449–53. 

 19. See id. at 451–53. 

 20. See id. at 461 (describing plaintiff’s submission of fake cases as an “unprecedented 

circumstance”). 

 21. Id. at 449. 

 22. Id. at 466. 

 23. Canary in a coalmine, DICTIONARY.CAMBRIDGE.ORG, https://dictionary.cambridge.org/ 

dictionary/english/canary-in-a-coalmine (last visited Nov. 30, 2025) (“something that gives an early 

warning of danger or failure”). 

 24. See infra Appendix A. 

 25. In addition to legal research, Generative AI technology may be used to assist attorneys with 

preparing for a deposition, drafting correspondence, searching an electronic database, reviewing 

documents, summarize documents, extracting contract data, and reviewing contract policy compliance. 

See Press Release, Thomson Reuters, Thomson Reuters Launches Generative AI-Powered Solutions to 

Transform How Legal Professionals Work (Nov. 15, 2023), https://www.thomsonreuters.com/en/press-

releases/2023/november/thomson-reuters-launches-generative-ai-powered-solutions-to-transform-

how-legal-professionals-work [hereinafter Thomson Reuters Press Release Nov. 15, 2023]; see also 

Press Release, LexisNexis, LexisNexis Launches Lexis+ AI, a Generative AI Solution with 

Hallucination-Free Linked Legal Citations (Oct. 25, 2023), 

https://www.lexisnexis.com/community/pressroom/b/news/posts/lexisnexis-launches-lexis-ai-a-

generative-ai-solution-with-hallucination-free-linked-legal-citations [hereinafter LexisNexis Press 

Release Oct. 25, 2023]. 

 26. See Cade Metz & Karen Weise, A.I. Is Getting More Powerful, but Its Hallucinations Are 

Getting Worse, N.Y. TIMES (May 5, 2025), https://www.nytimes.com/2025/05/05/technology/ai-

hallucinations-chatgpt-google.html. 

 27. See Thomson Reuters Press Release Nov. 15, 2023. 

 28. Lawyers are using a variety of AI-enabled tools such as Lexis+ AI, Microsoft Copilot, 

Google Gemini, and Thomson Reuters CoCounsel. LAW360 PULSE, AI SURVEY: EXPANDED USE 

AND THE LEGAL INDUSTRY’S RESPONSE 5, 21 (Mar. 2025), 

https://assets.law360news.com/2299000/2299612/law360_pulse-ai_survey-2025.pdf [hereinafter 2025 

AI SURVEY]. In addition, sixty-two percent of respondents said they used ChatGPT for either legal or 

other tasks, excluding e-discovery. Id. at 21. 



346 Berkeley Technology Law Journal [Vol. 41:341 

four percent of lawyers at private firms in the United States said they were using 

Generative AI at work for at least one purpose.29 Survey respondents reported 

that using Generative AI technology made their work easier despite the vast 

majority of respondents also reporting concern with Generative AI’s imperfect 

command of legal ethics.30 Attorneys have good reason to be concerned about 

the ethical risks associated with Generative AI because even AI platforms 

specifically tailored for the legal industry may produce hallucinations in the 

process of drafting court papers.31 

The intersection of AI technology and attorney obligations under Rule 11 

had received little scholarly attention prior to the appearance of fake cases in 

Mata. Pre-Mata, legal scholarship around AI focused, in large part, on whether 

AI technology could one day replace human actors in the justice system.32 While 

scholars contemplated optimal computerized decision-making, few scholars 

predicted that AI tools could convincingly fabricate legal authorities33 in support 

of their legal arguments.34 

 

 29. Id. at 5. 

 30. Id. at 9, 13. 

 31. See infra Section III.C. 

 32. See, e.g., Andrew C. Michaels, Artificial Intelligence, Legal Change, and Separation of 

Powers, 88 U. CIN. L. REV. 1083, 1083 (2020); Aziz Z. Huq, A Right to a Human Decision, 106 VA. L. 

REV. 611, 634–36 (2020); Eugene Volokh, Chief Justice Robots, 68 DUKE L.J. 1135, 1157–58 (2019); 

Frank Pasquale, A Rule of Persons, Not Machines: The Limits of Legal Automation, 87 GEO. WASH. L. 

REV. 1, 2 (2019) (“[T]he spread of automation to white-collar work has prompted futurists to predict 

that artificial intelligence will complete many tasks now performed by lawyers—or replace them 

entirely.”); J.C. Smith, Machine Intelligence and Legal Reasoning — The Charles Green Lecture in Law 

and Technology, 73 CHI.-KENT L. REV. 277, 278 (1998); Anthony D’Amato, Can/Should Computers 

Replace Judges?, 11 GA. L. REV. 1277, 1278 (1977) (“I will ask whether a computer so programmed 

should be allowed by society to replace judges.”); Allen Harris, Judicial Decision Making and 

Computers, 12 VILL. L. REV. 272, 302–03 (1967) (discussing the possibility and advantages of having 

a computer render judicial decisions). 

 33. The concept of “fake” cases has been previously explored in legal scholarship in a different 

context. Frank Partnoy has suggested that parties to a contract can choose to forego selection of a 

governing law in favor of a mix of “real” and “fake” cases to govern specific contract disputes. Frank 

Partnoy, Synthetic Common Law, 53 U. KAN. L. REV. 281, 283, 335–336 (2005) (“If a statute is not 

clear, private parties could specify in fake cases how the judges of their imagination would resolve the 

ambiguities. Cases could include excerpts of the relevant statutes, existing or proposed, if such inclusion 

would make the cases clearer.”). 

 34. Professor Michaels correctly predicted that “as with all technology, something eventually 

will go wrong.” Michaels, supra note 32, at 1088. Professor Volokh warned of several potential 

problems with reliance on AI programs for judicial decision-making, including hacking, computer 

“glitches,” and unanticipated behavior the AI program learns from training data (known as “emergent 

properties”). Volokh, supra note 32, at 1171–73. As the AI hallucination problem began to surface in 

2023, some predicted that “malicious pro se filers” could “flood the courts with dozens of potentially 

duplicative, frivolous submissions” that included “citations to cases that do not exist” and that reliance 

on AI for legal determinations could be risky because, among other things, AI systems could hallucinate 

citations. Grossman, supra note 3, at 27. Scholars have also addressed attorneys’ duty to be 

technologically competent, see, e.g., Raymond H. Brescia, Teaching to the Tech: Law Schools and the 

Duty of Technology Competence, 62 WASHBURN L.J. 507, 507 (2023), and a growing number of 

scholars have generally addressed the ethics of AI in legal practice. See, e.g., Bast, supra note 2, at 289. 
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More recently, scholars have started to assess judicial responses to the 

serious problems posed by litigant misuse of Generative AI tools. Professor 

Jessica Gunder has expressed doubt about Rule 11’s capacity to “address filings 

containing AI generated fictitious cases and false statements of law.”35 As 

support for this view, Gunder points to the exclusion of Rule 11 from discovery 

matters, Rule 11’s procedural hurdles for issuing sanctions, and Rule 11’s safe 

harbor provision.36 Gunder theorizes that courts will not issue sanctions for 

fictitious AI output unless the offending parties made knowingly false statements 

or are deliberately indifferent to “obvious facts.”37 

Professor Raymond H. Brescia describes the use of Rule 11 sanctions as 

one of several efforts courts have made to curb litigant use of fictitious 

Generative AI output.38 Brescia categorizes judicial efforts as either ex post 

mechanisms, such as the imposition of Rule 11 sanctions, or ex ante rules, 

including judicial warnings and standing orders requiring litigants to disclose 

their use of AI platforms.39 While Brescia says that sanctions will have “some 

deterrent effect” on “future inappropriate behavior,” he asserts that avoiding 

some of the worst harms that could result from inappropriate use of Generative 

AI may require other proactive interventions.40 According to Brescia, ex ante 

disclosure rules complement the traditional sanctions regime and represent a 

more dynamic way to address the issues posed by Generative AI.41 

This Article adds to this scholarly discourse by arguing that Rule 11 serves 

an important regulatory and norm-setting function in federal court that can be 

enhanced through amendment42 and additional guidance from the Advisory 

Committee on Civil Rules (“Advisory Committee”).43 Importantly, federal 

 

There is also recent scholarship on evidentiary issues raised by AI. See, e.g., Grossman, supra note 3, at 

32–33. 

 35. Jessica R. Gunder, Rule 11 Is No Match for Generative AI, 27 STAN. TECH. L. REV. 308, 

311 (2024). 

 36. Id. Professor Gunder points to the Advisory Committee Notes to the 1993 amendments, 

which advise that courts should make limited use of sua sponte sanctions and issue orders to show cause 

in limited circumstances that are “‘akin to a contempt of court.” Id. at 350–51 (quoting FED. R. CIV. P. 

11 advisory committee’s note to 1993 amendment). 

 37. Id. at 328. 

 38. Raymond H. Brescia, New Governance and New Technologies: Creating a Regulatory 

Regime for the Use of Generative Artificial Intelligence in the Courts, 26 N.C. J.L. & TECH. 1, 4–5 

(2024). 

 39. Id.  

 40. Id. at 16–17. 

 41. Prof. Brescia asserts that the ex ante rules governing Generative AI exhibit characteristics 

associated with the New Governance Theory, which is a regulatory approach characterized by 

“increased stakeholder participation, public-private collaboration, decentralized decision-making and 

rule-generation, a preference for soft-law approaches, and adaptability.” Id. at 20. 

 42. See infra Appendix D (Proposed Amendments to Current Rule 11). 

 43. The Advisory Committee is one of five advisory committees to the U.S. Judicial 

Conference’s Committee on Rules of Practice and Procedure (“Standing Committee”). How the 

Rulemaking Process Works, U.S. COURTS, https://www.uscourts.gov/forms-rules/about-rulemaking-

process/how-rulemaking-process-works (last visited Dec. 12, 2025). The five advisory committees (on 

Appellate, Bankruptcy, Civil, Criminal, and Evidence Rules) evaluate rule amendments in the first 
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courts have already demonstrated a willingness to find that reliance on fake 

caselaw in court papers violates Rule 11.44 As Mata first articulated, a “fake 

opinion is not ‘existing law.’”45 This basic proposition creates Rule 11 liability 

for parties relying on fictitious AI-generated caselaw in support of legal 

propositions.46 But to make Rule 11 more effective in deterring “bad” attorney 

practices (i.e., attorneys foregoing a careful review of AI output), Rule 11 must 

be amended to facilitate detection and punishment of attorney misconduct. In 

particular, this federal rule should be tailored to (1) detect Rule 11 violations 

more expeditiously; (2) increase the severity of sanctions to lower the strategic 

and financial incentives litigants seek to secure by engaging in misconduct; and 

(3) capture the full range of misconduct intended to be deterred by Rule 11. 

This Article proposes several amendments to Rule 11 that could facilitate 

these goals and enhance Rule 11’s deterrence function. First, this Article 

recommends addressing and resolving a federal circuit split that has developed 

around the mens rea requirement for the imposition of sanctions sua sponte (i.e., 

when a court imposes Rule 11 sanctions on its own initiative).47 In particular, 

some federal circuits have begun to move away from applying a completely 

objective standard when assessing Rule 11 violations.48 Courts adopting a higher 

standard for Rule 11 violations have refrained from imposing sanctions for AI-

generated hallucinations where they have found that attorneys did not have the 

requisite “bad faith” intent to mislead the court.49 However, this higher “bad 

faith” standard has little support in the recent history and text of Rule 11 and 

constrains judges’ ability to rein in unreasonable attorney conduct.50 The 

Advisory Committee should propose an amendment to Rule 11 that would clarify 

that federal courts should evaluate all alleged Rule 11 violations under an 

objectively reasonable standard.51 Adopting a uniform standard for the 

imposition of sanctions under Rule 11 would provide much needed clarification 

 

instance and make amendment recommendations to the Standing Committee, which transmits 

contemplated amendments to the Judicial Conference. Id. The Supreme Court ultimately approves any 

proposed amendments to the federal rules of practice and procedure. Id. This system of federal rules 

began with the Rules Enabling Act of 1934, 28 U.S.C. §§ 2071–2077. Id. 

 44. See infra Appendix A for cases finding Rule 11 violations where attorneys cite to fake law. 

 45. Mata v. Avianca, Inc., 678 F. Supp. 3d 443, 461 (S.D.N.Y. 2023). 

 46. See infra Appendix A. Federal courts also have the authority to sanction improper litigant 

conduct under 28 U.S.C. § 1927, the court’s inherent powers, and state and local rules. See Byoplanet 

Int’l, LLC v. Johansson, 792 F. Supp. 3d 1341, 1357–58 (S.D. Fla. 2025). 28 U.S.C. § 1927 states that 

“Any attorney or other person admitted to conduct cases in any court of the United States or any Territory 

thereof who so multiplies the proceedings in any case unreasonably and vexatiously may be required by 

the court to satisfy personally the excess costs, expenses, and attorneys’ fees reasonably incurred because 

of such conduct.” 28 U.S.C. § 1927. 

 47. In re Engle Cases, 283 F. Supp. 3d 1174, 1213 (M.D. Fla. 2017). 

 48. See id. at 1212–14 (discussing various circuit approaches to deciding Rule 11 violations 

raised on a court’s initiative under Rule 11(c)(3)). 

 49. See, e.g., United States v. Cohen, 724 F. Supp. 3d 251, 258 (S.D.N.Y. 2024). 

 50. In re Pennie & Edmonds LLP, 323 F.3d 86, 99 (2d Cir. 2003) (Underhill, J., dissenting). 

 51. See infra Appendix D (proposing a revision to Rule 11 that would evaluate all alleged 

violations of Rule 11 under the same objective standard of reasonableness). 



2026] AMENDING RULE 11 FOR THE GENERATIVE AI ERA 349 

and give courts the ability to sanction a broader range of inappropriate behavior 

related to attorneys’ use of Generative AI technology. 

Second, this Article proposes heightened judicial discretion to impose 

monetary sanctions on parties for filing hallucination-riddled court papers.52 

Rule 11 currently limits sanctions to what “suffices to deter repetition of the 

conduct or comparable conduct by others similarly situated” and further places 

procedural restrictions on parties’ ability to recover attorneys’ fees for Rule 11 

violations.53 But the unprecedented nature of AI-generated hallucinations makes 

it difficult, if not impossible, to distinguish between an inconsequential sanction 

and an effective deterrent. As one court recently observed, the repeated 

appearance of AI-generated hallucinations in court papers suggests that past 

sanctions “have evidently failed to act as a deterrent.”54 In light of this apparent 

failure to deter attorney misuse of Generative AI technology, this Article 

proposes amending Rule 11 to give judges more discretion over the types of 

monetary sanctions available to them when they find a Rule 11 violation.55 The 

proposed amendment would explicitly permit courts to order payment of 

attorney’s fees and costs as compensation for parties who are forced to spend 

significant resources responding to fictitious caselaw without requiring those 

parties to jump through burdensome procedural hurdles to obtain financial 

relief.56 

Third, this Article proposes a revision to Rule 11’s “safe harbor” provision, 

which permits litigants to avoid sanctions for Rule 11 violations when they take 

remedial measures to amend or withdraw their deficient court filings.57 Because 

AI-generated hallucinations pose significant and immediate harms to the legal 

system, including harm to responding parties, the court, and the public, the 

Advisory Committee should reconsider the current safe harbor protections 

afforded to litigants who attempt to advance their case based on non-existent 

caselaw (whether through negligent or intentional conduct).58 This Article 

 

 52. See id. (proposing a revision to Rule 11 that would broaden judicial authority to award 

attorney’s fees and other expenses as compensation for financial harm caused by AI-generated legal 

hallucinations).  

 53. FED. R. CIV. P. 11(c)(4). 

 54. Mid Cent. Operating Eng’rs Health & Welfare Fund v. Hoosiervac LLC, No. 2:24-cv-

00326, 2025 U.S. Dist. LEXIS 100748, at *3 (S.D. Ind. May 28, 2025). 

 55. See infra Appendix D (proposing a revision to Rule 11 that would give courts greater 

discretion to award attorney’s fees and expenses in connection with violations of Rule 11). 

 56. Id. Under Rule 11, attorney’s fees and costs are available upon a party’s successful motion 

for sanctions, see FED. R. CIV. P. 11(c)(2), (4), which creates an unnecessary hurdle and expense for a 

party who is already burdened by having to respond to fictitious caselaw. In addition, parties become 

ineligible for recouping attorneys’ fees and costs if offending parties withdraw or correct hallucination-

riddled papers under Rule 11’s safe harbor provision. FED. R. CIV. P. 11(c)(2). 

 57. Fed. R. Civ. P. 11(c)(2). 

 58. Litigants have relied on fake caselaw to advance their cases at various stages of the litigation 

process. See, e.g., Jackson v. Auto-Owners Ins. Co., No. 7:24-cv-136, 2025 U.S. Dist. LEXIS 133070, 

at *1–2 (M.D. Ga. July 11, 2025) (citing fake caselaw in opposition to motion to dismiss); Mattox v. 

Prod. Innovations Rsch., LLC, No. 807 F. Supp. 3d 1341, 1343 (E.D. Okla. 2025) (citing fake caselaw 
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proposes an amendment that would exclude legal hallucinations from Rule 11’s 

safe harbor provision.59 This change would incentivize all parties to bring AI-

generated legal hallucinations to the court’s attention at the earliest possible time 

and remove a procedural obstacle to compensating parties for costs they incur in 

uncovering fake law. As AI-generated hallucinations begin to saturate the federal 

court docket, the Advisory Committee should seriously consider the above 

amendments and, at the very least, provide guidance on the role of Rule 11 in 

punishing and deterring AI-generated legal hallucinations. 

This Article proceeds in four main parts. First, this Article contextualizes 

the role of Rule 11 in regulating legal and factual representations in legal filings. 

Second, this Article explores the risks that overreliance on Generative AI output 

poses for attorneys under Rule 11. Third, this Article provides an overview of 

attorney misconduct that would likely draw sanctions under Rule 11 as it relates 

to Generative AI. Finally, this Article proposes several amendments to Rule 11 

that would clarify the scope of conduct that violates Rule 11, remove procedural 

barriers that prevent parties from bringing legal misrepresentations to the court’s 

attention sooner, and compensate parties for the harm caused by another party’s 

use of fictitious caselaw in legal filings. 

II. 

PURPOSE AND HISTORY OF RULE 11 

The central purpose of Rule 11 is to deter “baseless filings” and “streamline 

the administration and procedure of the federal courts.”60 Originally enacted in 

1938, Rule 11 initially required parties to sign court documents and attorneys to 

certify that they had “good ground” to support their pleading and were not 

making the filing for purposes of delay.61 Where a court found that a pleading 

lacked a proper basis or interposed for delay, Rule 11 authorized the court to 

strike the pleading as a “sham” and “false.”62 In assessing a Rule 11 violation, 

courts applied a subjective bad faith standard.63 With such a stringent 

requirement, courts rarely issued sanctions under Rule 11 in the first forty years 

of the rule’s existence.64 

 

in summary judgment briefing, in support of motions in limine, a motion to strike, and a motion for 

sanctions). 

 59. See infra Appendix D (proposing revision to paragraph (c)(2) of Rule 11). 

 60. Cooter & Gell v. Hartmarx Corp., 496 U.S. 384, 393 (1990). 

 61. 5A CHARLES ALAN WRIGHT, ARTHUR R. MILLER & A. BENJAMIN SPENCER, FEDERAL 

PRACTICE AND PROCEDURE § 1331 (4th ed.), Westlaw (database updated Sept. 2025). 

 62. RICHARD D. FREER, WENDY C. PERDUE & ROBIN J. EFFRON, CIVIL PROCEDURE: CASES, 

MATERIALS, AND QUESTIONS 367 (9th ed. 2024). The Federal Rules of Civil Procedure went into effect 

in 1938, after Congress enacted the Rules Enabling Act, giving the Supreme Court the power to make 

uniform procedural rules for civil cases filed in U.S. district courts. Rules: Federal Rules of Civil 

Procedure, FEDERAL JUDICIAL CENTER, https://www.fjc.gov/history/work-courts/rules-federal-rules-

civil-procedure (last visited Dec. 12, 2025). 

 63. FREER, PERDUE & EFFRON, supra note 62, at 367. 

 64. Id. 
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In 1983, the U.S. Supreme Court amended Rule 11 in response to a 

perceived increase in frivolous litigation.65 The amendments were designed to 

“overcome judicial reluctance to impose sanctions and to enhance the 

certification requirements of attorneys.”66 The revised rule gave federal courts 

explicit authority to impose “appropriate sanctions” for violations of Rule 11, 

including “an order to pay to the other party or parties the amount of the 

reasonable expenses incurred because of the filing of the pleading, motion, or 

other paper, including a reasonable attorney’s fee.”67 

Additionally, the amended rule replaced the prior subjective standard with 

an objective standard of “reasonableness under the circumstances,”68 requiring 

parties to conduct a “reasonable inquiry” into their factual and legal 

contentions.69 The 1983 Rule 11 amendments also obligated courts to impose 

sanctions on parties when they found violations of Rule 11.70 But these changes 

to Rule 11 came under heavy criticism for being unduly harsh and for “chilling” 

zealous advocacy of novel legal theories.71 

In response to the significant criticisms of the 1983 changes, the Supreme 

Court again amended Rule 11 in 1993.72 The Court maintained the requirement 

that parties undertake a reasonable inquiry to ensure that legal and factual 

representations are reasonably supported, but made several notable changes.73 

The 1993 amendments reversed mandatory sanctions for Rule 11 violations74 

and expressly limited sanctions to “what suffices to deter repetition of the 

conduct or comparable conduct by others similarly situated.”75 The Advisory 

Committee explained that courts can impose a variety of possible sanctions for 

violations of Rule 11, such as striking the offending paper; issuing an 

admonition, reprimand, or censure; requiring participation in seminars or other 

educational programs; ordering a fine payable to the court; and referring the 

matter to disciplinary authorities.76 Notably, however, the 1993 Rule 

amendments expressly limited the court’s authority to award “reasonable 

attorney’s fees and other expenses directly resulting from the violation” to 

 

 65. Id. 

 66. Monica M. Bartow, Rule 11 Sanctions: The Supreme Court Gives Rule 11 a Stronger Bite 

and Longer Leash, 5 J. CIV. RTS. & ECON. DEV. 419, 420 (1990). 

 67. Id. at 419 n.1. 

 68. Id. at 420–21 (quoting FED. R. CIV. P. 11 Advisory Committee Note on 1983 Amendment). 

 69. Id. at 419 n.1. 

 70. SPENCER, supra note 61.  

 71. FREER, PERDUE & EFFRON, supra note 62, at 367. The amendments were also criticized for 

leading to a significant amount of “satellite” litigation involving Rule 11 violations. Id.; Hot Locks, Inc. 

v. Ooh La La, Inc., 107 F.R.D. 751, 751–52 (S.D.N.Y. 1985). 

 72. FREER, PERDUE & EFFRON, supra note 62, at 367. 

 73. FED. R. CIV. P. 11. 

 74. Jerold S. Solovy, Norman M. Hirsch, Margaret J. Simpson, Christina T. Tomaras, Sanctions 

Under Rule 11: A Cross-Circuit Comparison, 37 LOY. L.A. L. REV. 727, 746 (2004). 

 75. FED. R. CIV. P. 11(c)(4). 

 76. FED. R. CIV. P. 11 advisory committee’s notes on 1993 amendments to subdivisions (b) and 

(c). 
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proceedings involving a party’s motion for sanctions where such an award is 

“warranted for effective deterrence.”77 

The 1993 Rule 11 amendments also created a specific process by which the 

courts could consider imposing Rule 11 sanctions on their own initiative by 

issuing an order to show cause (OSC) to a party suspected of having violated 

Rule 11’s requirements.78 In discussing the court’s power to act on its own 

initiative, the Advisory Committee said that “show cause orders will ordinarily 

be issued only in situations that are akin to a contempt of court.”79 The Advisory 

Committee explained that since a show cause order will usually arise in these 

more serious situations, “the rule does not provide a ‘safe harbor’ to a litigant for 

withdrawing a claim, defense, etc., after a show cause order has been issued on 

the court’s own initiative.”80 As will be discussed further in Part IV, infra, 

several circuit courts have interpreted the Advisory Committee’s “akin to a 

contempt of court” language as imposing a heightened standard for the 

imposition of sanctions when courts issue sanctions sua sponte.81 

Finally, the 1993 amendments introduced a “safe harbor” provision, or a 

21-day time period, in which a party can cure potential Rule 11 violations.82 To 

implement the safe harbor provision, Rule 11 requires a party seeking sanctions 

to provide the opposing side with notice of the alleged violation and an 

opportunity to take remedial measures within the 21-day period.83 If the alleged 

violation is corrected, the party correcting the violation can avoid sanctions 

altogether.84 

III. 

THE EMERGENCE OF GENERATIVE AI 

Generative AI has captured public attention because of how well it 

synthesizes content in a way that resembles the work of a human author.85 

Generative AI technology aligns with the vision of legal futurists who predict 

that one day, human actors in the justice system could be replaced with 

computers capable of performing sophisticated legal reasoning.86 For instance, 

in his article, Chief Justice Robots, Professor Eugene Volokh, proposed the idea 

 

 77. FED. R. CIV. P. 11(c)(4); see also FED. R. CIV. P. 11 advisory committee’s notes on 1993 

amendments to subdivisions (b) and (c). 

 78. FED. R. CIV. P. 11 advisory committee’s notes on 1993 amendments to subdivisions (b) and 

(c); FED. R. CIV. PRO. 11(c)(3). 

 79. Id.  

 80. FED. R. CIV. P. 11 advisory committee’s notes on 1993 amendments to subdivisions (b) and 

(c). 

 81. See cases cited infra note 193. 

 82. SPENCER, supra note 61. 

 83. FED. R. CIV. P. 11 advisory committee’s notes to 1993 amendments to subdivisions (b) and 

(c). 

 84. Id. 

 85. Grossman, supra note 3, at 10. 

 86. Pasquale, supra note 32, at 2–4. 
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of replacing human judges with an AI system if the AI system became capable 

of regularly winning opinion-writing competitions against human judges.87 

According to Volokh, replacing judges with AI would yield various benefits, 

including increasing the efficiency of the legal system, reducing costs, and 

making the system more accessible to litigants with limited financial means.88 

While legal futurists may see Generative AI technology as another step toward 

a more tech-driven legal system, the reliability of Generative AI in the legal field 

is still an open question. The following Section provides an overview of 

Generative AI technology and its current utility in conducting legal research and 

producing legal documents. 

A. What Is Generative AI? 

Generative AI is a form of artificial intelligence technology that can 

generate complex content in various forms, such as long-form text, images, 

video, and audio, in response to a user’s prompt.89 Generative AI technology is 

built on prior advances in artificial intelligence—machine learning and deep 

learning.90 Machine learning involves training a computer algorithm to make 

predictions or decisions based on data.91 A simple form of machine learning, 

called “supervised learning,” involves using labeled data sets to train an 

algorithm to classify data or predict outcomes.92 The algorithm learns to match 

example data with a specific label, allowing it to predict which label to apply to 

new, previously unseen data.93 Deep learning is a subset of machine learning that 

uses “multilayered neural networks,” also known as “deep neural networks,” that 

closely simulate the “complex decision-making power of the human brain.”94  

A Generative AI system is based on what is called a “foundation model,” a 

deep learning model that serves as the basis for different Generative AI 

applications.95 Deep learning enables AI systems to engage in “unsupervised 

learning,” meaning they can extract features (or patterns) from “large, unlabeled 

and unstructured data sets, and make their own predictions about what the data 

represents.”96 These foundation models can be trained to create a variety of 

 

 87. Volokh, supra note 32, at 1157–58. 

 88. Id. at 1140. On the other end of the argument, Professor Michaels argues that replacing 

humans with AI-powered computers is shortsighted and ignores other important functions served by 

human judges. Michaels, supra note 32, at 1084–85. According to Professor Michaels, replacing human 

judges with computers would deprive society of an important voice in the ongoing development of the 

law and remove a vital check on the power of the legislative and executive branches. Id. at 1083, 1085. 

 89. Cole Stryker & Eda Kavlakoglu, What is Artificial Intelligence (AI)?, IBM, 

https://www.ibm.com/think/topics/artificial-intelligence (last visited Dec. 13, 2025). 

 90. Id. 

 91. Id.  

 92. Id. 

 93. Id. 

 94. Id. 

 95. Id. 

 96. Id. Unsupervised learning enables AI systems to engage in “natural language processing,” 

which enables “computers to understand and communicate with human language.” Cole Stryker & Jim 
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content, including text, images, video, and sound.97 Foundation models that can 

generate text are called large language models, or LLMs.98 

Generative AI technology is also evolving at a rapid pace. The tech industry 

has recently introduced so-called “reasoning” AI models.99 These reasoning 

models construct an “internal chain of reasoning” that allows them to 

continuously reevaluate their output to refine their ultimate answer.100 This 

“reasoning” feature may mean the model spends additional time working on a 

problem.101 These reasoning systems are developed through a process called 

“reinforcement learning,”102 a type of training that runs the system through 

thousands of problems and rewards the system when it follows a process that 

leads to the correct answer.103 A reasoning model may break down a larger 

problem into smaller parts, or it may resolve the problem through “trial and 

error” and take several additional seconds or minutes before answering.104 This 

form of training works best in areas with definitive answers, such as 

mathematics, science, and computer programming, but does not work well in 

more creative areas such as writing, philosophy, and ethics.105 However, these 

newer “reasoning” models have not eliminated AI hallucinations, and the 

hallucination problem appears to have only grown.”106 In fact, the latest AI 

systems from some leading AI companies are generating more errors, not 

fewer.107 Some view hallucinations as “an unavoidable consequence of 

balancing a model’s accuracy and its creative capabilities.”108 While AI systems 

have improved their mathematical abilities, their ability to convey facts reliably 

has declined.109 

 

Holdsworth, What Is NLP (Natural Language Processing)?, IBM, 

https://www.ibm.com/think/topics/natural-language-processing] (last visited Dec. 13, 2025). 

 97. Stryker & Kavlakoglu, supra note 89. 

 98. Id. 

 99. Daniel Schwarcz, Sam Manning, Patrick Barry, David R. Cleveland, J.J. Prescott & Beverly 

Rich, AI-Powered Lawyering: AI Reasoning Models, Retrieval Augmented Generation, and the Future 

of Legal Practice 6 (Minn. Legal. Stud. Research Paper No. 25-16, U. of. Mich. Pub. L. Research Paper 

No. 24-058, March 2, 2025), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=5162111. 

 100. Id. 

 101. Cade Metz & Dylan Freedman, How Artificial Intelligence Reasons, N.Y. TIMES (Mar. 26, 

2025), https://www.nytimes.com/2025/03/26/technology/ai-reasoning-chatgpt-deepseek.html.  

 102. Id. 

 103. Id. 

 104. Id. 

 105. Id. 

 106. Metz & Weise, supra note 26. 

 107. Id. 

 108. Cole Stryker &Mark Scapicchio, What Is Generative AI, IBM (Mar. 22, 2024), https: / 

/www.ibm.com /think /topics /generative-ai. 

 109. Metz & Weise, supra note 26. 
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A recent incident involving a rogue customer service chatbot illustrates 

Generative AI’s inclination to make-up facts in particular circumstances.110 In a 

story reported by Wired magazine, a software programmer noticed that he was 

instantly logged off from a code-editing program when switching between 

computers (a common coding workflow practice).111 When the programmer 

called the software company for assistance, a customer service chatbot advised 

him that the identified behavior was to be expected under a “new policy.”112 The 

only problem was that there was no new policy.113 Instead of admitting to a lack 

of relevant information, the AI-powered chatbot “hallucinated” a new company 

policy to explain the apparent computer glitch.114 The chatbot engaged in a form 

of “creative gap-filling” by providing “plausible-sounding but false 

information.”115 This hallucinatory behavior is a known characteristic of AI 

tools; they confidently assert a plausible explanation even if that explanation is 

false.116 As discussed further in Part IV, infra, AI-generated fabrications can 

cause a number of ethical and legal problems for attorneys relying on Generative 

AI output in court filings. 

B. Generative AI and Legal Reasoning 

Scholars have only recently begun to systematically test LLMs’ accuracy 

in answering typical legal questions.117 Some studies have found that Generative 

AI tools can achieve a minimum level of proficiency in certain discrete law-

related tasks, such as passing law school and bar exams.118 Generative AI tools 

also show promise in assisting legal professionals in completing a set of typical 

legal assignments.119 A recent study sought to measure how certain advanced AI 

models—with enhanced “reasoning” and Retrieval Augmented Generation or 

“RAG”120 capabilities—affected the quality of lawyering and legal work.121 The 

authors found that access to these more sophisticated models led to substantial 

 

 110. Benj Edwards, An AI Customer Service Chatbot Made Up a Company Policy—and Created 

a Mess, Wired (Apr. 19, 2025), https: / /www.wired.com /story /cursor-ai-hallucination-policy-

customer-service /?nb=1. 

 111. Id. 

 112. Id. 

 113. Id. 

 114. Id. 

 115. Id. 

 116. Id. 

 117. Matthew Dahl, Varun Magesh, Mirac Suzgun & Daniel E. Ho, Large Legal Fictions: 

Profiling Legal Hallucinations in Large Language Models, 16 J. LEGAL ANALYSIS 64, 64 (2004) 

(conducting a systematic analysis of hallucinations in public-facing LLMs). 

 118. Schwarcz, supra note 99, at 5. 

 119. See id. at 7; see also Jonathan H. Choi, Amy B. Monahan & Daniel Schwarcz, Lawyering 

in the Age of Artificial Intelligence, 109 MINN. L. REV. 147, 208 (2024). 

 120. RAG refers to an AI system that draws directly from a database of legal source material and 

incorporates this material into its responses. Choi, supra note 119, at 193; Schwarcz, supra note 99, at 

2–3. 

 121. Schwarcz, supra note 99, at 3. 
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and statistically significant improvements in law student performance on certain 

legal tasks.122 But the authors also found that the AI models performed 

inconsistently when characterizing relevant legal authorities and facts, and 

continued to exhibit instances of legal hallucinations.123 

In another study, researchers at Stanford University found “pervasive and 

disturbing” evidence that hallucination rates in state-of-the-art LLMs range from 

fifty-eight percent to eighty-eight percent in response to specific legal 

questions.124 The study observed that Generative AI models often “lack self-

awareness about their errors and tend to reinforce incorrect legal assumptions 

and beliefs.”125 Based on the study’s findings, the Stanford researchers 

recommended caution when integrating Generative AI technologies into legal 

practice.126 

Generative AI tools may also be especially ill-equipped to handle difficult 

“close” cases, where choosing between alternative outcomes “requires the 

application of norms other than those explicitly incorporated in [a] rule.”127 A 

recent study published by Apple researchers found that frontier reasoning models 

experience a significant decline in performance when they encounter highly 

complex problems.128 In resolving simpler problems, the reasoning models 

identified correct solutions early.129 Moderately complex problems required the 

reasoning models to engage in extensive exploration of incorrect paths.130 And 

beyond a certain level of complexity, the models completely failed to find correct 

solutions.131 The Apple researchers concluded that, despite having sophisticated 

“self-reflection mechanisms,” the reasoning models failed to develop 

“generalizable problem-solving capabilities.”132 This report strongly suggests 

that attorneys should temper their expectations of Generative AI’s performance 

 

 122. Id. at 6–7. 

 123. Id. at 7–8, 40–41. 

 124. Daniel E. Ho, Hallucinating Law: Legal Mistakes with Large Language Models are 

Pervasive, STAN. UNIV. HUM.-CENTERED A.I. (Jan. 11, 2024), 

https://hai.stanford.edu/news/hallucinating-law-legal-mistakes-large-language-models-are-pervasive 

[hereinafter Hallucinating Law]. 

 125. Id. 

 126. Id. 

 127. Maureen N. Armour defines a “close” case as one in which “the legal infrastructure of the 

[applicable] rule” can generate legitimate alternative outcomes. Maureen N. Armour, Rethinking 

Judicial Discretion: Sanctions and the Conundrum of the Close Case, 50 SMU L. REV. 493, 522 (1997). 

 128. Parshin Shojaee, Iman Mirzadeh, Keivan Alizadeh, Maxwell Horton, Samy Bengio & 

Mehrdad Farajtabar, THE ILLUSION OF THINKING: UNDERSTANDING THE STRENGTHS AND 

LIMITATIONS OF REASONING MODELS VIA THE LENS OF PROBLEM COMPLEXITY 3 (2025). The Apple 

study included LLMs that are explicitly designed for “reasoning tasks” (referred to as Large Reasoning 

Models), including OpenAI’s o1/o3, DeepSeek-R1, Claude 3.7 Sonnet Thinking, and Gemini Thinking. 

Id. at 1. 

 129. Id. at 3. 

 130. Id. 

 131. Id. 

 132. Id. 



2026] AMENDING RULE 11 FOR THE GENERATIVE AI ERA 357 

on the most difficult problems and remain vigilant about the accuracy of 

Generative AI output. 

C. Generative AI and Legal Research Platforms 

Despite the potential for inaccuracies, legal research companies have 

integrated versions of an AI “chatbot” into their legal research services.133 

LexisNexis’s AI interface, for example, relies on more than one commercial AI 

system to deliver Generative AI output.134 Legal research companies have 

attempted to address legal hallucinations by “augmenting” the database used by 

the AI tool with a database of existing authorities (a process noted above as 

“RAG”).135 

But it appears that even when a Generative AI system has access to a 

computer database of real legal authorities, the AI system may still hallucinate.136 

In Flowz Digital LLC v. Dalal, plaintiff filed court papers citing to a non-existent 

case and other cases that did not support plaintiff’s underlying arguments.137 In 

response to the court’s order to show cause, plaintiff’s counsel acknowledged 

that his papers contained a fake case,138 but argued that he had no intention of 

misleading the court.139 Counsel pointed to his use of a well-known legal 

research provider (Lexis+ AI) to prove that he had a good faith belief in the 

accuracy of the authorities he cited.140 The court observed that “[g]ood faith use 

of an AI tool—even where the tool is on a reputable platform and held out as 

dependable—is no excuse.”141 LexisNexis itself warned that its AI platform may 

provide inaccurate results, stating that “[i]n the rare instance where a citation 

provided by Lexis+ AI does not include a link, users should always review the 

citation for accuracy.”142 The court ultimately imposed a monetary sanction on 

plaintiff’s counsel and ordered plaintiff’s counsel to notify his state bar of the 

 

 133. Thomson Reuters Press Release Nov. 15, 2023; LexisNexis Press Release Oct. 25, 2023. 

Thomson Reuters announced the world’s first “AI legal assistant” and says that it will interface across 

Thomson Reuters products with Generative AI capabilities. Thomson Reuters Press Release Nov. 15, 

2023. 

 134. Lexis’s platform utilizes Anthropic’s Claude 2 and OpenAI’s GPT-4 and ChatGPT. See 

LexisNexis Press Release Oct. 25, 2023. The company says it takes precautionary measures (e.g., vetting 

all citations against its own proprietary citation validation system) to reduce the risk of hallucinations). 

LexisNexis Press Release Oct. 25, 2023. 

 135. Thomson Reuters Press Release Nov. 15, 2023; Serena Wellen, No Surprises: How 

Protégé™ in Lexis+ AI® Reduces Hallucinations and Strengthens Citation Integrity, LEXISNEXIS (May 

15, 2025), https: / /www.lexisnexis.com /community /insights /legal /b /thought-leadership /posts /legal-

ai-citation-integrity. 

 136. Flowz Digital LLC v. Dalal, No. 25-cv-00709-SB-PVC, slip op. at 3 (C.D. Cal. May 30, 

2025). 

 137. Id. at 1. 

 138. Id. at 2. 

 139. Id. 

 140. Id. at 3. 

 141. Id. 

 142. Id. at 3 n.2. 
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court’s sanction order.143 As Flowz Digital demonstrates, attorneys must be wary 

of any Generative AI output regardless of the source. 

IV. 

GENERATIVE AI TECHNOLOGY AND RULE 11 VIOLATIONS 

Federal courts are increasingly relying on their authority under Rule 11 to 

sanction attorneys responsible for filing court papers containing fictitious legal 

and factual representations generated by AI platforms.144 When confronting a 

case involving fictitious legal authorities, federal courts must answer two main 

questions: (1) whether litigants violated Rule 11 when they filed a document 

containing fictitious law or facts; and (2) if there is a violation, what kinds of 

sanctions are sufficient to deter future litigants from engaging in the same 

conduct.145 In addressing the first question, the majority of federal courts have 

articulated a clear expectation that attorneys remain responsible for the accuracy 

of their algorithmically created representations.146 In most cases, attorneys who 

substitute their own legal judgment for flawed computer output fail to conduct a 

reasonable inquiry into the validity of their legal and factual contentions in 

violation of Rule 11.147 This Section will illustrate how attorney use of 

Generative AI can lead to violations of Rule 11’s requirements. 

A. Rule 11 Violations 

Rule 11 requires litigants to certify that their “claims, defenses, and other 

legal contentions are warranted by existing law or by a nonfrivolous argument 

for extending, modifying, or reversing existing law or for establishing new 

law.”148 Federal courts generally hold that attorneys violate Rule 11 by filing 

court documents citing fake caselaw.149 Mata first introduced the world to “fake 

quotes and citations.”150 In that case, defendant moved to dismiss plaintiff’s 

complaint under the Montreal Convention, an international treaty governing air 

carrier liability in signatory countries.151 In opposing defendant’s motion, 

 

 143. Id. at 4. 

 144. See infra Appendix A. 

 145. See Adamson v. Bowen, 855 F.2d 668, 672 (10th Cir. 1988) (Rule 11 analysis is a two-step 

process, first courts assess whether there is a violation and then they determine sanctions). 

 146. See discussion infra Section IV.A. 

 147. See infra Appendix A. 

 148. FED. R. CIV. P. 11(b)(2). 

 149. See, e.g., Mata v. Avianca, Inc., 678 F. Supp. 3d 443, 448 (S.D.N.Y. 2023); Gauthier v. 

Goodyear Tire & Rubber Co., No. 1:23-CV-281, 2024 U.S. Dist. LEXIS 214029, at *7 (E.D. Tex. Nov. 

25, 2024); Wadsworth v. Walmart Inc., 348 F.R.D. 489, 499 (D. Wyo. 2025); Bunce v. Visual 

Technology Innovations, Inc., No. 23-1740, 2025 U.S. Dist. LEXIS 36454, at *9 (E.D. Pa. Feb. 27, 

2025); see also Appendix A. But see, e.g., United States v. Cohen, 724 F. Supp. 3d 251, 258 (S.D.N.Y. 

2024). 

 150. See Benjamin Weiser & Nate Schweber, The ChatGPT Lawyer Explains Himself, N.Y. 

TIMES, (June 8, 2023), https: / /www.nytimes.com /2023 /06 /08 /nyregion /lawyer-chatgpt-

sanctions.html; Mata, 678 F. Supp. 3d at 448. 

 151. Mata, 678 F. Supp. 3d at 449. 
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plaintiff’s counsel cited nine non-existent cases from a number of different state 

and federal courts across the country.152 By citing fake caselaw and continuing 

to defend the fake cases after notice of their possible falsity, the court found that 

counsel violated Rule 11(b)(2).153 The court unequivocally asserted that an 

“attempt to persuade a court or oppose an adversary by relying on fake opinions 

is an abuse of the adversary system.”154 

Post-Mata, attorneys continue to run afoul of Mata’s central teaching—that 

litigants must verify the existence and accuracy of legal authorities in their court 

filings, especially those legal authorities produced by AI platforms. Federal 

courts have sanctioned dozens of attorneys in numerous cases under Rule 11 for 

including fictitious cases in their legal filings.155 For example, in Wadsworth v. 

Walmart Inc., the court found that plaintiff’s counsel violated Rule 11(b)(2) 

when they cited nine fake cases in a motion in limine filing.156 In Mortazavi v. 

Booz Allen Hamilton, Inc., the court stated that “[w]hile a lawyer may use AI for 

assistance, she is fully responsible for the contents of the generated product 

submitted in the filing—and that responsibility is not diminished in the least 

when the machine goes rogue.”157 The court warned that “facts and law must be 

checked to see if they exist and to determine whether they support the proposition 

for which they are cited.”158 The Second Circuit has asserted that counsel has a 

duty to “read, and thereby confirm the existence and validity of, the legal 

authorities on which they rely.”159 Another court has warned that failure to 

confirm the existence and accuracy of legal authorities “is to abdicate one’s duty, 

waste legal resources, and lower the public’s respect for the legal profession and 

judicial proceedings.”160 

Federal courts have generally initiated sanctions proceedings on their own 

initiative pursuant to the procedures set forth in Rule 11(c)(3) (rather than on a 

party’s motion) when courts suspect an attorney has filed a document with 

hallucinated material.161 After giving attorneys notice and an opportunity to 

respond, as required by Rule 11(c)(1), courts determine whether sanctions are 

 

 152. See id. at 451–52. 
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 159. Park v. Kim, 91 F.4th 610, 615 (2d. Cir. 2024); see also ByoPlanet Int’l, LLC v. Johansson, 

792 F. Supp. 3d 1341, 1347 (S.D. Fla. 2025) (“a lawyer who wishes to use AI ethically must ensure that 
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 160. ByoPlanet Int’l, LLC, 792 F. Supp. 3d at 1347. 

 161. Federal courts rely heavily on the “show cause” procedure set forth under Rule 11(c)(3) to 

order parties to explain why they should not be sanctioned for citing fictitious caselaw. See FED. R. CIV. 

P. 11(c)(3); see also Appendix A (identifying dozens of federal cases where courts initiated proceedings 

sua sponte to consider sanctioning parties under Rule 11 for legal hallucinations). 



360 Berkeley Technology Law Journal [Vol. 41:341 

appropriate.162 In most cases, courts find that attorneys citing fabricated legal 

authorities have violated Rule 11.163 As a result, courts have sanctioned attorneys 

for, among other things, citing non-existent cases,164 making up case 

quotations,165 and for citing cases that do not support the propositions for which 

they are cited.166 In one case, the court identified at least fifty-five defective AI-

generated case citations across several filings.167 Litigants have filed papers 

asserting fake legal authorities in connection with various substantive and 

procedural issues such as calculating lost wages,168 the timeliness of personal 

injury claims,169 and the court’s authority to review orders of removal issued 

under the Immigration and Nationality Act.170 This phenomenon of AI-generated 

legal authorities has appeared in federal courts from coast to coast.171 However, 

not all courts finding or suspecting AI generated fictitious output choose to 

pursue sanctions under Rule 11.172 Some courts put attorneys on notice that 

future citations to non-existent authority may result in sanctions.173 In Strike 3 

Holdings LLC v. Doe, for example, the court identified three nonexistent 

citations in defendant’s motion papers and warned defendant’s counsel of their 

obligations under Rule 11 and California’s Rules of Professional Conduct not to 

make false statements of fact or law.174 

Upon a finding of a Rule 11 violation, courts can impose a variety of 

sanctions on attorneys for citing fake cases, including monetary sanctions,175 
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 168. Park v. Kim, 91 F.4th 610, 614 (2d Cir. 2024). 

 169. Mata v. Avianca, Inc., 678 F. Supp. 3d 443, 449 (S.D.N.Y. 2023). 
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 171. See infra Appendix A. 
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Wedelstadt, No. 23-C-1190, 2025 U.S. Dist. LEXIS 11065, at *3 (E.D. Wis. Jan. 22, 2025) (“Counsel 

is warned that any future filings with citations to nonexistent cases may result in sanctions.”). 

 173. See cases cited supra note 172. 

 174. Strike 3 Holdings,2025 U.S. Dist. LEXIS 54454, at *8–9. 

 175. See Appendix C. 
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self-reporting to state bar authorities,176 mandatory training on artificial 

intelligence and legal ethics,177 striking briefs from the docket,178 and even 

striking counsel’s appearance.179 By far, monetary penalties have been the most 

common type of sanction imposed on attorneys for violating Rule 11.180 These 

monetary sanctions have ranged from as little as $250 to as much as $7,500, 

depending on the role counsel played in the violation.181 Parties generally pay 

these sanctions as a “penalty into court.”182 In a limited number of cases, courts 

have ordered counsel to pay a party’s attorneys’ fees and costs related to 

counsel’s use of fake caselaw.183 Where courts have specifically shifted 

attorneys’ fees and costs, the awards were often more substantial than monetary 

penalties,184 with one court awarding as much as $85,567.75 in attorneys’ fees.185 

 

 176. Mortazavi v. Booz Allen Hamilton, Inc., No. 2:24-cv-07189, slip op. at 3–4 (C.D. Cal. Oct. 

30, 2024). 

 177. Bunce v. Visual Technology Innovations, Inc., No. 23-1740, 2025 U.S. Dist. LEXIS 36454, 

at *9 (E.D. Pa. Feb. 27, 2025). 

 178. Lacey v. State Farm Gen. Ins. Co., No. CV 24-5205, 2025 U.S. Dist. LEXIS 90370, at *10 

(C.D. Cal. May 5, 2025). 

 179. Bevins v. Colgate-Palmolive Co., No. 25-576, 2025 U.S. Dist. LEXIS 68399, at *18 (E.D. 

Pa. Apr. 10, 2025). 

 180. See Appendix B (identifying sanctions imposed on attorneys for Rule 11 violations 

involving legal hallucinations). 

 181. See Appendix C (identifying monetary sanctions imposed on attorneys for Rule 11 

violations involving legal hallucinations). 

 182. FED. R. CIV. P. 11(c)(4). The Advisory Committee Notes confirm that “if a monetary 

sanction is imposed, it should ordinarily be paid into court as a penalty.” FED. R. CIV. P. 11 advisory 

committee’s notes on 1993 amendments to subdivisions (b) and (c). And as discussed in Part I, supra, 

Rule 11 specifically allows an award of attorneys’ fees where a party abides by the 21-day safe harbor 

provision and successfully moves for sanctions. FED. R. CIV. P. 11(c)(2), (4); FED. R. CIV. P. 11 advisory 

committee’s notes on 1993 amendments to subdivisions (b) and (c) (“the rule authorizes the court, if 

requested in a motion and if so warranted, to award attorney’s fees to another party.”). 

 183. See Jackson v. Auto-Owners Ins. Co., No. 7:24-cv-136, slip op. at 1 (M.D. Ga. July 30, 

2025) (awarding $6,462.40 in attorneys’ fees and costs); ByoPlanet Int’l, LLC v. Johansson, No. 0:25-

CV-60630, 2025 WL 3091094, at *4 (S.D. Fla. Aug. 1, 2025) (awarding $85,567.75 in attorneys’ fees 

and costs); Seither & Cherry Quad Cities, Inc. v. Oakland Automation, LLC, No. 23-11310, 2025 U.S. 

Dist. LEXIS 143941, at *7 (E.D. Mich. July 28, 2025) (awarding $1,485 in costs); Coronavirus Rep. 

Corp. v. Apple Inc., No. 24-cv-08660, 2025 U.S. Dist. LEXIS 146572, at *16–18 (N.D. Cal. July 30, 

2025) (awarding defendant fees and costs reasonably incurred in connection with the litigation); P.R. 

Soccer League NFP, Corp. v. Federación Puertorriqueña de Futbol, No. 23-1203, 2025 U.S. Dist. LEXIS 

188130, at *27 (D.P.R. Sep. 23, 2025) (awarding $24,492.10 in attorneys’ fees and costs); Mattox v. 

Prod. Innovations Rsch., LLC, 807 F. Supp. 3d 1341, 1350–53 (E.D. Okla. 2025) (awarding $23,495.90 

in attorneys’ fees and costs); Wilson v. Kipp Tex., Inc., No. 3:24-CV-2578, 2025 U.S. Dist. LEXIS 

214023, at *8–9 (N.D. Tex. Oct. 29, 2025) (ordering plaintiff’s counsel to pay defendant’s attorneys’ 

fees and costs related to Rule 11 violation); Dubinin v. Papazian, No. 25-CV-23877, 2025 U.S. Dist. 

LEXIS 229362, at *10 (S.D. Fla. Nov. 21, 2025) (awarding $4,030.90 in attorneys’ fees); Jakes v. 

Youngblood, No. 2:24-cv-1608, slip op. at 5–6 (W.D. Pa. Oct. 6, 2025) (awarding $5,000 in attorneys’ 

fees); Joint Notice Regarding Settlement of Plaintiff’s Attorneys’ Fees at 2, Versant Funding LLC v. 

Teras Breakbulk Ocean Navigation Enters., LLC, No. 17-cv-81140-WPD (S.D. Fla. May 30, 2025), 

Dkt. No. 393 (awarding $5,000 in attorneys’ fees and costs). 

 184. See Appendix C (identifying monetary sanctions imposed on attorneys for legal 

hallucinations). 

 185. ByoPlanet Int’l, LLC v. Johansson, No. 0:25-CV-60630, 2025 WL 3091094, at *4 (S.D. 

Fla. Aug. 1, 2025). 
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While the majority of courts agree that attorneys filing court papers with 

fake legal authorities violate Rule 11,186 there is a significant circuit split 

regarding the legal standard that is applicable in Rule 11 proceedings 

commenced on the court’s own initiative under Rule 11(c)(3).187 As discussed in 

Part II of this Article, supra, the 1993 amendments created two paths for a court 

to consider imposing Rule 11 sanctions—upon a party’s motion or on the court’s 

own initiative through issuance of an order to show cause.188 On a party’s 

motion, courts apply an objective standard to determine whether a party’s 

conduct has violated its Rule 11 obligations.189 

But there is disagreement among circuit courts as to the proper standard for 

Rule 11 violations when courts consider sanctions on their own initiative under 

Rule 11(c)(3).190 While the majority of federal circuits apply an objective 

“reasonable attorney” standard,191 various circuit courts have interpreted the 

Advisory Committee comments—that “show cause orders will ordinarily be 

issued only in situations that are akin to a contempt of court”192—as requiring a 

heightened standard, beyond objective reasonableness, when issuing sanctions 

in court-initiated proceedings.193 These circuits, including the Fourth, Ninth, and 

Eleventh Circuits, require that the conduct be “akin to contempt” to be 

sanctionable under Rule 11.194 

The Second Circuit has taken its interpretation of the Advisory 

Committee’s comments on sua sponte proceedings one step further by requiring 

not only a showing of conduct akin to a contempt of court, but also adding a 

 

 186. See Appendix A. 

 187. See in re Engle Cases, 283 F. Supp. 3d 1174, 1213 (M.D. Fla. 2017). 

 188. See discussion infra Part II. 

 189. See in re Pennie & Edmonds LLP, 323 F.3d 86, 90 (2d. Cir. 2003). 
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Marietta v. Hartford Underwriters Ins. Co., 307 F.3d 501, 517 (6th Cir. 2002) (explaining Rule 11’s 

requisite showing of “objectively unreasonable conduct”) (citation omitted); In re Allen, 248 F. App’x 

874, 882 (10th Cir. 2007) (affirming a lower court that applied an “objectively reasonable” standard in 

determining the appropriateness of sua sponte sanctions under Rule 11). 

 192. FED. R. CIV. P. 11 advisory committee’s notes on 1993 amendments to subdivisions (b) and 

(c). 

 193. See, e.g., Kaplan v. DaimlerChrysler, A.G., 331 F.3d 1251, 1252 (11th Cir. 2003) (adopting 

an “akin to contempt” standard for court-initiated sanctions under Rule 11(c)(2)); Hunter v. Earthgrains 
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that are akin to a contempt of court.’”) (citation omitted). 

 194. See cases cited supra note 193. 
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mens rea requirement of subjective bad faith.195 In In re Pennie & Edmonds LLP, 

the district court sanctioned plaintiff’s counsel under Rule 11 for permitting a 

client to submit a false affidavit in connection with a motion for summary 

judgment.196 The Second Circuit reversed the district court’s sanction and held 

that where the court sanctions attorneys sua sponte, the appropriate standard 

under Rule 11 is subjective bad faith.197 The court viewed the heightened 

standard as necessary because of the lack of a safe harbor opportunity to 

withdraw or correct the challenged submission.198 The Advisory Committee’s 

“akin to a contempt of court” language and the need to review sanctions imposed 

sua sponte with “particular stringency” also persuaded the court that a heightened 

standard applied to sua sponte proceedings.199 

But the Second Circuit panel decision in Pennie was not unanimous.200 

Judge Underhill wrote a dissent criticizing the majority’s decision for ignoring 

the plain text of Rule 11 and the most recent amendments to Rule 11 adopting a 

purely objective standard.201 While no other circuit court has expressly adopted 

a bad faith subjective standard in sua sponte proceedings, the standard has been 

applied by at least one district court outside of the Second Circuit and may 

continue to influence other circuit courts considering the same issue.202 

The Second Circuit’s bad faith standard has already produced mixed results 

in Rule 11 cases involving fictitious cases generated by AI in sua sponte 

proceedings.203 In United States v. Cohen, the court cited the Second Circuit’s 

 

 195. Solovy, supra note 74, at 748. 

 196. In re Pennie & Edmonds LLP, 323 F.3d 86, 87–88 (2d. Cir. 2003). Pennie arose from 

trademark litigation regarding the marketing of pasta sauce. Id. at 87. In that case, defendants maintained 

that they first used their labels in 1993, before plaintiff began marketing its product. Id. But information 

eventually came to light that strongly discredited defendants’ assertions. Id. at 88. Defendants’ counsel 

allowed an individual defendant to submit a declaration in support of a motion for summary judgment 

that maintained defendants’ questionable position. Id. 

 197. Id. at 90. 

 198. Id. 

 199. Id. The Second Circuit further rationalized a higher mens rea standard by observing that the 

lack of a safe harbor and lower standard would cause lawyers to withhold submissions that they might 

otherwise make (out of fear that a court might find their submission to be objectively unreasonable). Id. 

at 91. 

 200. Id. at 87. 

 201. Id. at 93–94 (J. Underhill, dissenting opinion). In his dissenting opinion, Judge Underhill 

took issue with the majority’s interpretation of the Advisory Committee’s “akin to a contempt” 

language, arguing that the language was merely “predictive, not restrictive.” Id. at 95. He also pointed 

out that, in adopting a subjective bad faith standard, the Second Circuit went far beyond other circuits 

that have relied on the Advisory Committee comment on the type of conduct that would ordinarily call 

for sanctions sua sponte. Id. at 95–96. The dissent further noted that the drafters of the 1983 amendments 

abandoned the subjective bad faith standard in favor of one of “reasonableness under the circumstances” 

and that the 1993 Advisory Committee notes did not reinstate a bad faith standard “in whole or in part.” 

Id. at 99. 

 202. See Johnson v. Barnes, 283 F. Supp. 2d 1297, 1301 n.2 (S.D. Ga. 2003). 

 203. Compare Nora v. M & A Transp., Inc., No. 25-1015, 2025 WL 2337132, at *3 (E.D. La. 

Aug. 13, 2025) (sanctioning attorney under Rule 11 for citing three fake cases), with United States v. 
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bad faith requirement as the principal reason for not imposing sanctions on 

counsel for filing a brief containing fictitious caselaw.204 In that case, defendant 

Michael Cohen filed a motion that included three fictitious cases.205 The court 

issued an order to show cause to Cohen’s counsel, David M. Schwartz, to explain 

the source of the non-existent cases.206 Schwartz explained that he received the 

cases from Cohen, but assumed that the cases had been found by an attorney 

working on Cohen’s behalf.207 Applying the Second Circuit’s subjective bad 

faith standard, the court held that it was “compelled to conclude” that sanctions 

could not be imposed on Schwartz based on his apparent misunderstanding of 

the origin of the fake cases.208 In reaching its decision, the court credited 

Schwartz’s explanation that he believed the cases to be accurate because of his 

co-counsel’s renowned reputation and skill as a trial lawyer and that inclusion of 

the fake cases was an honest and unintentional mistake.209 The court noted that, 

at most, defendant’s counsel’s conduct “supports a finding of extreme 

carelessness, not intentional bad faith.”210 The Cohen decision can be interpreted 

as creating a subjective “good faith” defense for attorneys who can establish that 

they honestly believed that their legal authorities accurately represented the law 

even when those authorities do not exist.211 This subjective good faith defense 

could prevent courts in the Second Circuit (and courts choosing to follow the 

Second Circuit) from holding attorneys responsible for relying on fictitious 

caselaw in court papers.212 

B. Generative AI Harms 

As a relatively new technology, Generative AI’s full impact on the legal 

system is still uncertain. But courts have already identified various harms that 

may result from litigant use of fictitious citations produced by Generative AI.213 

These harms include wasting time, money, and judicial resources exposing 

 

Cohen, 724 F. Supp. 3d 251, 254, 258 (S.D.N.Y. 2024) (declining to sanction attorney under Rule 11 

for citing three fake cases). 

 204. Cohen, 724 F. Supp. 3d at 258 (“Rule 11 does not always require bad faith, but it does where, 

as here, a court raises the prospect of sanctions on its own initiative.”). 

 205. Id. at 253. 

 206. Id. at 254. 

 207. Id. at 254–55. 

 208. Id. at 258. 

 209. Id. at 258–59. 

 210. Id. at 259. 

 211. This development would essentially bring back a version of the “empty-head, pure-heart” 

justification that was intended to be eliminated by the 1993 amendments to Rule 11. See FED. R. CIV. P. 

11 advisory committee’s notes on 1993 amendments to subdivisions (b) and (c). 

 212. In Iovino v. Michael Stapleton Assocs., the court found Cohen instructive, observing that 

there was no Rule 11 violation where there was an absence of facts suggesting that counsel intended to 

obfuscate or mislead the court. See Transcript of Hearing at 10, Iovino v. Michael Stapleton Assocs., 

No. 5:21-cv-00064 (W.D. Va. Oct. 30, 2024). The court ultimately declined to issue sanctions against 

plaintiff’s counsel. Iovino v. Michael Stapleton Assocs., No. 5:21-CV-00064, slip op. at 1 (W.D. Va. 

Oct. 10, 2024). 

 213. See Mata v. Avianca, Inc., 678 F. Supp. 3d 443, 448–49 (S.D.N.Y. 2023). 
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deceptive propositions of law; depriving clients of meritorious arguments based 

on real precedent; risking the reputation of judges and courts named in fake 

opinions; promoting cynicism about the legal profession and the American 

judicial system; and casting doubt on the authenticity of judicial rulings.214 The 

following Section will delve into real and potential harms posed by unvetted 

Generative AI output. In addition to direct harms, this Section will explore how 

the law could be upended by the introduction of hallucinated caselaw in a process 

this Article will refer to as “fake law laundering.”215 Fake law laundering 

describes the effect of fake law on existing law, either through mere influence 

on an ultimate judicial result or a court’s explicit adoption of fake legal 

principles. Adoption of fake law has its obvious drawbacks, including the 

circumvention of the legislative process for creation of law, the unfair influence 

on the judicial process in resolving legal disputes, and the prejudicial effect on 

the rights of litigating parties. 

1. Wasting Time, Money, and Judicial Resources 

The number of cases involving legal hallucinations has only grown since 

Mata.216 One court has gone so far as to call this trend an “epidemic” of parties 

“citing fake cases.”217 More concerning is that the number of reported cases 

addressing fictitious citations is on an upward trajectory.218 In Benjamin v. 

Costco Wholesale Corp., Magistrate Judge Dunst said the court’s review of 

fictitious cases was a “waste of the Court’s resources.”219 Instead of addressing 

a “routine matter of civil procedure,” the court had to dedicate its resources to 

surveying the caselaw regarding “attorney misconduct relating to the use of 

AI.”220 In Ferris v. Amazon.com Services, LLC, Judge Mills lamented that while 

one party can create “a fake legal brief at the click of a button, the opposing party 

and court must parse through the case names, citations, and points of law to 

 

 214. Id. 

 215. A similar concept identified as a “law-laundering service” comes from Richard A. Falk, The 

United Nations and the Rule of Law, 4 TRANSNAT’L L. & CONTEMP. PROBS. 611, 628 (1994). Falk says 

“law-laundering” occurs where influential nation states opportunistically use the United Nations’s peace 

keeping mission to engage in geopolitical actions only when those actions further their own priorities. 

Id. at 628–29. As used in this Article, fake law laundering refers to the corrupting influence that AI-

generated fake law could have on the development of American law. 

 216. See Appendix A. Indeed, courts across the world have also been addressing fictitious cases 

in legal flings. See Charlotin Website, supra note 16. 

 217. Benjamin v. Costco Wholesale Corp., 779 F. Supp. 3d 341, 343 (E.D.N.Y. 2025). 

 218. See Waheed v. SM 1 MMS, LLC, No. 24-CV-6476, 2025 U.S. Dist. LEXIS 228640, at *20 

n.3 (S.D.N.Y. Oct. 28, 2025) (noting evidence of a “steadily increasing trend in court filings” containing 

hallucinated cases); Parker v. Costco Wholesale Corp., No. C25-0519, 2025 U.S. Dist. LEXIS 273977, 

at *25–26 (W.D. Wash. Nov. 7, 2025) (describing legal hallucinations in court papers as a “tidal wave 

of . . . misconduct hitting the federal courts”); see also Appendix A (identifying 50 federal Rule 11 cases 

addressing hallucinated content); Charlotin Website, supra note 16. 

 219. Benjamin, 779 F. Supp. 3d at 349. 

 220. Id. 
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determine which parts, if any, are true.”221 Judge Mills described this problem as 

a “creation-response imbalance” that places a “significant strain on the judicial 

system.”222 The continuous appearance of hallucinated cases in court filings has 

resulted in a significant loss of judicial resources and a diversion of judicial 

attention from addressing cases on the merits. 

In addition to the substantial loss of judicial resources, parties can spend 

substantial time and resources responding to unmeritorious legal arguments 

based on fake legal authorities. Attorneys embracing Generative AI to enhance 

their litigation strategy could find themselves asserting unfounded legal theories 

in a number of court filings.223 For example, in Mattox v. Product Innovations 

Research, LLC, plaintiff’s counsel submitted eleven pleadings224 containing 

fabricated case citations, non-existent quotations of law, and misstatements of 

law.225 At the show cause hearing, plaintiff’s counsel admitted that he used 

ChatGPT “to make his writing more persuasive,” but failed to verify the citations 

after the AI program altered them.226 The court found that that plaintiff’s filings 

contained twenty-eight false or misleading citations, fourteen fabricated cases, 

and fourteen erroneous or misquoted authorities.227 Defendants’ counsel 

submitted an affidavit attesting that they expended $23,495.90 in attorneys’ fees 

and costs in connection with the pleadings and related proceedings.228 The court 

ordered the law firms representing plaintiff to reimburse defense counsel for their 

fees and costs, finding that those expenses were “reasonable and directly caused 

by the violations” of Rule 11.229 

In ByoPlanet International, LLC v. Johansson, the court found that 

plaintiff’s counsel misused Generative AI across four consolidated cases and 

ordered him to pay defendants’ counsel “for all time spent responding to any 

filing in which generative AI was used to develop hallucinated cases and 

fabricated quotations.”230 After assessing the reasonableness of counsel’s time 

entries, the court ordered plaintiff’s attorney to pay defendants’ attorneys a total 

of $85,567.75 in fees and costs.231 The substantial sums awarded in Mattox and 

ByoPlanet, which far surpass individual attorney monetary sanctions,232 

 

 221. Ferris v. Amazon.com Servs., LLC, 778 F. Supp. 3d 879, 880 (N.D. Miss. 2025). 

 222. Id. at 880–81. 
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 230. ByoPlanet Int’l, LLC v. Johansson, 792 F. Supp. 3d 1341, 1557 (S.D. Fla. 2025).  

 231. ByoPlanet Int'l, LLC v. Johansson, No. 0:25-cv-60646, 2025 U.S. Dist. LEXIS 221736, at 

*6 (S.D. Fla. Jul. 31, 2025). 

 232. See Appendix C (identifying monetary penalties imposed on attorneys for AI-generated 
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illustrate the high costs that parties may be forced to shoulder when responding 

to court papers riddled with fictitious legal authorities.233 

2. Reputational Harm to Judges and Courts 

Generative AI’s ability to create “frustratingly realistic” legal text234 poses 

serious problems for the courts, judges, attorneys, and litigants who rely on the 

integrity of the judicial decision-making process. Fictitious cases often contain 

citation information borrowed from real cases, including information about the 

purported issuing court and presiding judge.235 This information gives fake 

citations a certain degree of credibility. In Mata, for example, the court identified 

numerous cases it could not locate.236 These cases were, according to their 

citation, issued by a variety of courts, including the Seventh, Second, Fifth, and 

Eleventh Circuit Courts of Appeals, Illinois Court of Appeals, D.C. District 

Court, Texas Court of Appeals, Georgia Court of Appeals, and New Jersey 

Appellate Division.237 All of these cases turned out to be fictitious.238 The Mata 

attorneys exploited the credibility of these courts in furtherance of their own 

litigation advantage. The courts themselves have no real way to respond to these 

attributions aside from denying the existence of the fake caselaw.239 What is even 

more disturbing is that Generative AI is capable of far more than making up case 

citations. In response to the court’s request for copies of the questionable 

decisions, counsel in Mata went so far as to produce excerpts of the purported 

written opinions.240 These excerpts had traits that were also consistent with 

existing judicial decisions, including the names of actual federal circuit court 

judges.241 In sum, the creation of fictitious law undermines the authority of courts 

by creating doubt in the veracity of actual court opinions. 

3. Loss of Opportunity to Present Credible Arguments 

Attorneys inserting fake citations into their legal filings fail to provide 

competent legal counsel to their clients and compromise their clients’ ability to 

 

 233. The amount of attorney time required to adequately address legal hallucinations could also 

be substantial. See P.R. Soccer League NFP, Corp. v. Federación Puertorriqueña de Futbol, No. 23-1203 

(RAM), 2025 U.S. Dist. LEXIS 188130, at *13 (D.P.R. Sep. 23, 2025) (approving 252.81 hours in 

attorneys’ fees in connection with filings containing fictitious citations). 

 234. Ferris v. Amazon.com Servs., LLC, 778 F. Supp. 3d 879, 880 (N.D. Miss. 2025). 

 235. See Mata v. Avianca, Inc., 678 F. Supp. 3d 443, 453–56 (S.D.N.Y. 2023); see also Mavy v. 

Comm’r of SSA, No. CV-25-00689-PHX-KML (ASB), 2025 U.S. Dist. LEXIS 157358, at *36 (D. 

Ariz. Aug. 14, 2025) (ordering counsel to notify judges to whom she attributed fictitious cases). 

 236. Mata, 678 F.Supp.3d at 450–52. 

 237. Id. at 451, 454. 

 238. See id. at 453–56. 

 239. Id. at 453 (confirming with the Clerk of the Eleventh Circuit Court of Appeals that a 

hallucinated case (“Varghese”) is not an authentic ruling of that court). 

 240. Id. 

 241. Id. at 453, 453 n.7. 
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present credible and compelling arguments to the court.242 For example, the Mata 

attorneys, in opposing a motion to dismiss with fake caselaw, lost their 

opportunity to credibly argue why their client’s complaint was timely.243 As an 

international air carrier, defendant airline argued that plaintiff’s complaint was 

time-barred by a two-year filing requirement set forth in the Montreal 

Convention, a treaty governing the liability of air carriers operating in signatory 

countries.244 Importantly, whether the Montreal Convention’s two-year filing 

period is subject to tolling (i.e., stopping the clock on the statute of limitations) 

is an issue that has not been specifically resolved by the Second Circuit.245 

According to a comprehensive treatise on the Montreal Convention, “[t]he most 

important issue in the practice of Article 35 [of the Montreal Convention] is how 

national courts calculate the two-year limitation period.”246 The limitations issue 

turns on whether the forum state considers the limitation period to be a 

“condition precedent” and therefore not subject to tolling or a “prescription 

period” that can be interrupted or suspended.247 While the predominant view is 

that the limitations period is extinguished if an action is not commenced within 

the two-year limitations period,248 several signatory countries have recognized 

exceptions to that rule.249 Likewise, at least one lower court in the United States 

has discussed the possibility of tolling Article 35.250 Since there is no controlling 

 

 242. Benjamin v. Costco Wholesale Corp., 779 F. Supp. 3d 341, 343 (E.D.N.Y. 2025). 
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 245. See Ireland v. AMR Corp., 20 F. Supp. 3d 341, 346, 344–46 (E.D.N.Y. 2014) 

(acknowledging “a scarcity of precedent discussing Article 35 of the Montreal Convention”); see also 

Mata, 2023 U.S. Dist. LEXIS 108261, at *7–8 (relying on the Second Circuit’s interpretation of Article 

29 of the Warsaw Convention to determine whether the two-year filing limitation under Article 35 of 

the Montreal Convention should be interpreted as a strict condition precedent or a limitations period 

potentially subject to tolling). 

 246. José Ignacio García Arboleda, Article 35 Limitation of Actions, THE MONTREAL 

CONVENTION A COMMENTARY 425 (George Leloudas, Paul S. Dempsey & Laurent Chassot eds., 

2023). 

 247. Id. 

 248. Id. at 427–28. 

 249. Id. at 428, 430 (discussing exceptions to the two-year limitation recognized by courts in 

Spain, France, and Israel). 

 250. Id. at 429 (citing Onyekuru v. Nw. Airlines, No. 06 C 5054, 2007 WL 2713892, at *2 (N.D. 

Ill. Sep. 14, 2007) (dismissing claim because plaintiff “did not file her claim against KLM within the 

Montreal Convention’s two-year limitations period, or offer any evidence to suggest that the limitations 

period was tolled”)). 
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caselaw from the Second Circuit addressing whether the Montreal Convention’s 

limitations period is tolled by federal bankruptcy law,251 the Mata attorneys had 

a credible basis to argue for a favorable outcome on behalf of their client. But 

the Mata attorneys forfeited their client’s opportunity to submit a well-reasoned 

argument by relying on fictitious caselaw from a Generative AI platform.252 

4. Harm to Legal Integrity 

The risk of a court adopting arguments supported by fake caselaw, and thus 

engaging in a form of fake law laundering, is a real concern.253 In Lacey v. State 

Farm, Judge Michael R. Wilner candidly admitted that he was persuaded, or “at 

least intrigued,” by the fake authorities cited in plaintiff’s brief.254 When he 

researched those decisions to learn more about them, Judge Wilner found that 

“they didn’t exist.”255 Plaintiff’s counsel’s use of fictitious authorities could have 

led to an even “scarier outcome” according to Judge Wilner—he could have 

included those “bogus materials in a judicial order.”256 Judge Wilner’s near-

adoption of a legal argument supported by fake citations demonstrates how 

convincing Generative AI output can be, even to an experienced jurist. 

Park v. Kim illustrates how fake law, if adopted, could upend existing 

law.257 In Park, the district court dismissed plaintiff’s medical malpractice case 

based on plaintiff’s repeated failure to produce relevant discovery materials, 

including documents relating to plaintiff’s claimed damages for lost earnings.258 

Plaintiff appealed the dismissal, arguing that the lower court ignored relevant 

law that permitted calculation of compensation based on the “minimum wage” 

when the “injured worker lacks wage records for the prior year.”259 But the case 

plaintiff’s counsel cited in support of her minimum wage argument, “Matter of 

Bourguignon v. Coordinated Behavioral Health Servs., Inc., 114 A.D.3d 947 (3d 

 

 251. The Second Circuit has previously ruled on a similar question under the Warsaw Convention 
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LEXIS 90370, at *13 (C.D. Cal. May 5, 2025). 

 254. Id. 

 255. Id. 
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 257. Park v. Kim, 91 F.4th 610, 615 (2d Cir. 2024). 

 258. Park v. Kim, No. 20-CV-2636 (PKC), 2022 U.S. Dist. LEXIS 152298, at *4–5 (E.D.N.Y. 

Aug. 24, 2022). 

 259. Reply Brief for Plaintiff-Appellant at 6, Park v. Kim, 91 F.4th 610 (2d Cir. 2024) (No. 22-
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Dep’t 2014),” was a fake case plaintiff had sourced from ChatGPT.260 If not for 

the Second Circuit’s follow-up inquiry into plaintiff’s fictitious caselaw, the 

outcome of this case could have been very different. 

Had plaintiff’s argument swayed the Second Circuit, the plaintiff would 

have achieved a second (and unjustified) opportunity to litigate her case. In 

addition, a decision in favor of the Park plaintiff would have contradicted settled 

New York law on the calculation of lost wages in medical malpractice cases. 

Under New York law, the plaintiff bears the burden of establishing damages for 

past and future lost earnings261 and must establish lost earnings with “reasonable 

certainty.”262 A plaintiff may satisfy their burden by, for example, producing tax 

returns or other documentation.263 Thus, the Park plaintiff’s made-up minimum 

wage rule would have unsettled New York law with respect to the calculation of 

lost wages in medical malpractices cases. 

The Park plaintiff’s fictitious minimum wage rule would also have been 

contrary to principles of equity and fairness in the discovery process. Evidentiary 

inferences about missing documents are typically ordered where parties engage 

in some form of wrongdoing during discovery.264 For example, where a party 

fails to maintain or produce relevant documents, or destroys them, a court may 

permit a jury to draw an “adverse inference,” which allows the jury to infer that 

the documents would have been unfavorable to the non-producing party.265 As 

such, courts typically order evidentiary inferences as a punitive measure imposed 

on a party engaged in some culpable conduct. Evidentiary inferences are not 

meant to reward parties, such as the plaintiff in Park, for failing to produce 

relevant documents. Furthermore, plaintiff’s fictitious minimum wage rule 

would have contravened a “basic assumption that the trial is a search for truth 

and not a tactical contest” to be won on grounds other than the merits of the 

case.266 In sum, adoption of plaintiff’s proposed evidentiary rule, as supported 

by a fake legal citation, could have caused real harm to the integrity of New York 

law and the legal process. 

It is not so difficult to imagine a scenario where a different court, one with 

a crushing case docket and very little time, rules in favor of a party in reliance 

on highly persuasive “fake” caselaw presented by lawyers in a court proceeding. 

This situation could cause obvious harm to the losing party (the party “playing 

by the book” and relying on actual law to support its legal argument). The losing 

party’s rights would be effectively erased by a computer’s algorithm. Assuming 
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that the judge’s ruling was left undisturbed, the ruling would also affect the rights 

of all future litigants asserting related legal arguments. But the harms would not 

end there. This misdirection of the law would also harm the public at large by 

propelling the law in a direction that flouts the law’s history and progression and 

fails to account for policy concerns. Assuming the fictitious origins are 

eventually discovered, this would cause further incalculable damage to the 

court’s reputation and to the integrity of the law itself. The rising frequency of 

fake cases in legal filings increases the risk that some of those fake cases will 

have a real impact on the law’s development.267 

It appears that at least one state court has been persuaded to incorporate 

fake law into a real court order.268 In Shahid v. Esaam, a Georgia divorce case, a 

wife petitioned the court to reopen her divorce case based on her husband’s 

improper service by publication.269 The lower court denied the wife’s petition 

and issued an order prepared by the husband’s attorney that relied on nonexistent 

caselaw.270 In the appellate court proceedings, the husband’s attorney failed to 

explain the origin of two fake cases included in the lower court’s order and 

further relied on eleven additional citations in the husband’s appellate brief that 

were “either hallucinated or [had] nothing to do with the propositions for which 

they [were] cited.”271 While the court did not make a factual finding as to the 

origin of the questionable citations, the Georgia Court of Appeals suspected that 

the “irregularities in these filings suggest that they were drafted using generative 

AI.”272 The court imposed a $2,500 sanction on the husband’s attorney for 

making a frivolous motion under Georgia’s Court of Appeals Rule 7(e)(2).273 

While not a federal case, Shahid serves as a warning about the ease with which 

fake law can creep into judicial proceedings and cause real damage to litigants, 

the court’s reputation, and the public’s confidence in the judicial process. 

C. Failing Safeguards 

The safeguards built into the legal system to ferret out unfounded legal 

positions appear to be failing. Attorneys have strict professional obligations to 

avoid making baseless legal arguments,274 but many are using Generative AI 
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on which papers are counted) is consistent with the rate of “hallucinations” from general purpose large-

language models. Id. at 202, n.16. 

 273. Id. at 202. 

 274. Aside from Rule 11, attorneys have duties to provide competent representation, duty of 

technological competence, duty of candor to the tribunal, and duty to supervise, among others. See John 
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systems to create legal content without adequately scrutinizing the output.275 

Parties citing fake caselaw are undermining the routine adversarial process, 

which is meant to clarify the parties’ legal positions and offer the courts a sound 

basis on which to decide cases on the merits. When fake law comes to light, 

courts must turn their attention away from the parties’ substantive dispute to 

investigate the origin of non-existent caselaw.276 Ultimately, federal courts are 

shouldering much of the burden imposed by fake legal authorities and are also 

showing signs of stress.277 

The Advisory Committee could begin to provide the federal judiciary and 

bar some relief by clarifying professional expectations for attorneys using 

Generative AI platforms, eliminating protections for parties that seek an 

improper litigation advantage by relying on non-existent caselaw, and providing 

courts with more discretion to compensate parties for financial harms caused by 

legal hallucinations. The next Section describes several amendments to Rule 11 

that aim to accomplish these objectives. 

V. 

RULE 11 AMENDMENTS AND PROPOSALS 

The real and potential harms from AI-generated fictitious law, as described 

above, call for serious consideration of changes to Rule 11. When Rule 11 was 

last substantively amended in 1993,278 computer technology was not nearly as 

sophisticated as it is today. At that time, the public was just learning about the 

internet,279 and most legal research was still performed in a library stocked with 

 

G. Browning, Robot Lawyers Don’t Have Disciplinary Hearings—Real Lawyers Do: The Ethical Risks 

and Responses in Using Generative Artificial Intelligence, 40 GA. ST. U. L. REV. 917, 921 (2024). 

 275. See Appendix A, infra, for cases where one or more legal hallucinations were discovered in 

court filings. 

 276. See id. (for cases where the issue of legal hallucinations are generally raised by the court on 

its own initiative through an order to show cause). 

 277. See, e.g., Benjamin v. Costco Wholesale Corp., 779 F. Supp. 3d at 343 (“This epidemic of 

citing fake cases has continued unabated, and, by way of example, the undersigned has identified at least 

four reported cases in the recent weeks confronting this very same issue.”); Mid Cent. Operating Eng’rs 

Health and Welfare Fund v. HoosierVac, LLC, No. 2:24-cv-00326-JPH-MJD, 2025 U.S. Dist. LEXIS 

100748, at *3 (S.D. Ind. May 28, 2025) (noting that counsel “filed briefs containing non-existent AI-

generated legal citations on three separate occasions” and that existing “penalties imposed on other 

attorneys for similar misconduct ‘have evidently failed to act as a deterrent.’”); Lacey v. State Farm Gen. 

Ins. Co., No. CV 24-5205 FMO (MAAx), 2025 U.S. Dist. LEXIS 90370, at *13 (C.D. Cal. May 5, 

2025) (warning that “[s]trong deterrence is needed to make sure that attorneys don’t succumb to this 

easy [AI] shortcut”). 

 278. Rule 11 was last formally amended in 2007 to reflect general restyling of the Civil Rules to 

make them more easily understood and consistent. FED. R. CIV. P. 11 advisory committee’s notes to 

2007 amendment. 

 279. The internet was present in the U.S. as early as the 1970s but was not visible to the public 

until the early 1990s. Internet, BRITTANICA, https://www.britannica.com/technology/Internet. In June 

1993, there were only 130 active websites. Chandra Steele, A Look Back at the Earliest Websites, 

PCMAG.COM (Mar. 12, 2014), https://www.pcmag.com/news/a-look-back-at-the-earliest-websites. As 

of October 2025, there were over 1.2 billion websites on the internet. Katherine Haan & Rachel 
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hardbound case reporters.280 Law students still learned to verify the validity of 

caselaw by looking through hard-copy books.281 Now, technology plays a pivotal 

role in virtually every aspect of legal education and legal practice. This new era 

of powerful Generative AI technology requires a reassessment of the guardrails 

meant to protect the integrity of the legal profession and the legal system. The 

following Section describes how stricter adherence to deterrence theory 

principles can enhance the impact of Rule 11 sanctions. This Section will also 

set forth amendments to Rule 11 that will incentivize compliance with Rule 11’s 

reasonable inquiry requirement and give courts greater discretion to fashion 

compensatory remedies to Rule 11 violations. 

A. Deterrence Theory and Rule 11 

Rule 11 is based on a “straightforward version of the deterrence theory.”282 

This theory assumes that Rule 11 will curb abusive behavior where “enforcement 

is reasonably certain” because a rational actor will calculate the costs and 

benefits of different behavior and will be “influenced significantly by economic 

factors.”283 There are three “key concepts” involved in how a punishment will 

successfully serve as a deterrent.284 These are (1) the certainty that the 

punishment will apply, (2) the severity of the punishment, and (3) the “celerity” 

or “swiftness” with which the punishment is imposed.285 This Article makes 

proposals that are consistent with these concepts. Specifically, these proposals 

seek to effectuate a stronger deterrence regime by clarifying the standards 

applicable to violative conduct in the era of Generative AI (thereby increasing 

the certainty of applying punishment), accelerating the speed with which courts 

address fictitious materials, and increasing the potential severity of available 

sanctions by compensating parties harmed by fictitious AI output. 

 

Williams, Top Website Statistics For 2025, Forbes.com (Mar. 2, 2026), 

https://www.forbes.com/advisor/business/software/website-statistics/. 

 280. John G. Roberts, Jr., 2023 YEAR-END REPORT ON THE FEDERAL JUDICIARY 4, (2023), 

https://www.supremecourt.gov/publicinfo/year-end/2023year-endreport.pdf. 

 281. Id. 

 282. Mark Spiegel, The Rule 11 Studies and Civil Rights Cases: An Inquiry into the Neutrality of 

Procedural Rules, 32 CONN. L. REV. 155, 194 (1999); see also FED. R. CIV. P. 11(c)(4) (“A sanction 

imposed under this rule must be limited to what suffices to deter repetition of the conduct or comparable 

conduct by others similarly situated.”); FED. R. CIV. P. 11 advisory committee’s notes on 1993 

amendments to subdivisions (b) and (c) (“the purpose of Rule 11 sanctions is to deter rather than to 

compensate”); Mata v. Avianca, Inc., 678 F. Supp. 3d 443, 465 (S.D.N.Y. 2023) (“A Rule 11 sanction 

should advance both specific and general deterrence.”) (citing Cooter & Gell v. Hartmarx Corp., 496 

U.S. 384, 404 (1990)). 

 283. Spiegel, supra note 282, at 194. 

 284. Bidish Sarma, Using Deterrence Theory to Promote Prosecutorial Accountability, 21 

LEWIS & CLARK L. REV. 573, 598 (2017). 

 285. Id. 
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B. Rule 11 Amendments and Proposals 

1. Clarifying the Reasonable Inquiry Standard for Generative AI Output 

The Advisory Committee should provide foundational guidance on what 

constitutes a “reasonable inquiry” in vetting AI-generated legal analysis. At a 

minimum, attorneys using Generative AI tools must take reasonable steps to 

confirm that (1) all legal authorities exist; (2) the legal authorities support the 

proposition for which they are cited; and (3) any AI-generated legal arguments 

have been reviewed for logic, clarity, and merit. The Advisory Committee should 

also clarify that attorneys cannot delegate their Rule 11 obligations to another 

person (attorney, paralegal, or other non-lawyer) or computer technology. The 

court in Versant Funding summarized these obligations as follows: 

 

A basic prerequisite to the filing of any pleading, motion, response, 

reply, or paper in court is for the drafting and filing attorney(s) to 

carefully check every case citation, fact, and argument to make sure that 

they are correct and proper. Attorneys cannot delegate that role to AI, 

computers, robots, or any other form of technology.286 

 

The Advisory Committee should similarly clarify the baseline requirements 

attorneys must satisfy when relying on Generative AI for legal analysis and other 

work product filed in federal court. 

2. Rejecting the Subjective “Bad Faith” Standard in Sua Sponte Proceedings 

This Article argues that courts should apply a purely objective standard in 

determining all Rule 11 violations. As discussed above, there is a current circuit 

split over the standard that is applicable to sua sponte proceedings under Rule 

11. The Advisory Committee should affirmatively state that an objective 

standard applies to Rule 11 violations either on a party’s motion or on a court’s 

own initiative.287 As Judge Underhill explained in his dissent in Pennie, the 

drafters of the 1983 amendments to Rule 11 abandoned the subjective bad faith 

standard that was formerly applied in Rule 11 proceedings in favor of a standard 

based on “reasonableness under the circumstances.”288 This change was 

considered necessary to reduce “the reluctance of courts to impose sanctions” 

where necessary to “discourage dilatory or abusive tactics.”289 Explicitly 

 

 286. Versant Funding LLC v. Teras Breakbulk Ocean Navigation Enters., LLC, No. 17-cv-

81140, 2025 U.S. Dist. LEXIS 98418, at *11 (S.D. Fla. May 20, 2025). 

 287. A proposed amendment to the language of Rule 11(c)(3) clarifying the standard to be 

applied to all Rule 11 determinations is found in Appendix D, infra. 

 288. In re Pennie & Edmonds LLP, 323 F.3d 86, 99 (2d Cir. 2003) (Underhill, J., dissenting); 

FED. R. CIV. P. 11 advisory committee’s notes on 1993 amendments to subdivisions (b) and (c). 

 289. FED. R. CIV. P. 11 advisory committee’s notes on 1993 amendments to subdivisions (b) and 

(c). 
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adopting an objective standard for sua sponte proceedings would simply affirm 

the intent behind the 1983 and 1993 amendments to Rule 11. 

3. Eliminating Safe Harbor Protections for Legal Hallucinations 

This Article further proposes eliminating the “safe harbor” protection for 

parties filing documents with AI-generated legal hallucinations. Parties should 

be incentivized to “stop-and-think”290 carefully before filing papers with the 

court that are generated with assistance from Generative AI. Removing safe 

harbor protections would increase parties’ scrutiny over their own filings. There 

are also ethical and fairness reasons for rethinking the 21-day safe harbor 

provision. The 21-day delay essentially works as a “gag” order on parties who 

wish to bring abusive litigation practices to the attention of the court and prevents 

parties from recouping expenses incurred in connection with responding to 

frivolous legal arguments. 

For instance, Rule 8.3 of the American Bar Association’s Model Rules of 

Professional Conduct states that a “lawyer who knows that another lawyer has 

committed a violation of the Rules of Professional Conduct that raises a 

substantial question as to that lawyer’s honesty, trustworthiness or fitness as a 

lawyer in other respects, shall inform the appropriate professional authority.”291 

Rule 11’s “safe harbor” provision may dissuade lawyers from complying with 

their duty to disclose dishonest behavior exhibited by other attorneys who submit 

fake law to the court.292 

The following hypothetical may be illustrative. Assume Attorney “Hal” 

files a brief with non-existent citations and quotations. Assume further that Hal’s 

opposing counsel, Attorney “Hillary,” spends time researching Hal’s brief and 

informs Hal of the non-existent legal authorities. During the mandatory 21-day 

safe harbor period (required by Rule 11(c)(2)), Hillary is prohibited from 

informing the court of the fake caselaw, raising an initial ethical dilemma for 

Hillary. Further, if Hal withdraws the non-existent citations within the 21-day 

safe harbor period, Hillary has no legal reason to raise the fake law issue with 

the court. But Hillary knows that Hal has attempted to supply the court with fake 

law. Hillary is left to wonder whether she has an ethical obligation to nonetheless 

disclose Hal’s initial misconduct to the court, thus creating a significant dilemma 

for Hillary. 

 

 290. Id. 

 291. MODEL RULES OF PRO. CONDUCT r. 8.3(a) (A.B.A. 2025), 

https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professi

onal_conduct/rule_8_3_reporting_professional_misconduct/. 

 292. Courts have already admonished parties for not bringing AI-generated fake law to the 

attention of the court sooner even though the parties were not responsible for the fake law. See, e.g., 

Elizondo v. City of Laredo, No. 5:25-cv-50, 2025 U.S. Dist. LEXIS 140572, at *8 (S.D. Tex. July 23, 

2025) (“[T]he Court expects all parties to assist in maintaining the integrity of the judicial process by 

alerting the Court to such errors.”). 
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Imagine further that Hal makes no changes to his legal research process and 

submits another brief with fake legal authorities (after all, Hal suffered no official 

reprimand or other meaningful penalty for his prior inclusion of fake caselaw). 

Is Hillary obligated to follow Rule 11’s safe harbor procedure in this instance 

and notify Hal of his defective citations? Is Hillary obligated to keep Hal’s sub-

par cite-checking skills a secret from the court as well? If so, this result seems 

unfair to Hillary and provides Hal with little incentive to change his legal drafting 

process. The only workaround for Hillary is to bypass the safe harbor provision 

altogether and address the fake law in the briefing process (and thereby lose an 

opportunity to recoup legal expenses).293 

Some may want to retain the safe harbor provision—even for AI 

hallucinations—so as not to “chill” zealous advocacy. But such an argument 

assumes that zealous advocacy requires an attorney to rely on computer-

generated arguments with a dubious connection to actual law. In reality, zealous 

advocacy requires attorneys to give the court an honest appraisal of the law (in 

accordance with their duty of candor), identify relevant sources of law, and 

provide legitimate and persuasive grounds upon which the court can make an 

informed decision. As Mata demonstrates, citing fake caselaw is not zealous 

advocacy. The Mata attorneys had an opportunity to engage in zealous advocacy 

by developing strong arguments that would sway the court to rule in their client’s 

favor. Those attorneys failed to take that opportunity. Simply put, zealous 

advocacy should not include dishonest use of technology to achieve a client’s 

legal objectives. 

4. Broadening Judicial Discretion to Compensate Parties for Rule 11 

Violations 

Under deterrence theory, the relative costs of engaging in improper 

behavior should sufficiently outweigh the benefits of engaging in the prohibited 

conduct.294 As one court observed, “attorneys have not been sufficiently deterred 

by financial sanctions imposed to date.”295 Importantly, courts are currently 

underutilizing fee-shifting as a sanction because of Rule 11’s current procedural 

requirements.296 Under Rule 11, courts are authorized to compensate parties for 

reasonable expenses, including attorney’s fees, only when a party prevails on a 

motion for sanctions.297 This Article recommends amending Rule 11 to 

specifically authorize courts to award reasonable expenses as part of sanctions 

 

 293. A proposed amendment to the language of Rule 11(c)(2) eliminating the 21-day “safe 

harbor” provision for AI-generated hallucinations is found in Appendix D, infra. 

 294. See supra Section V.A. 

 295. Parker v. Costco Wholesale Corp., No. C25-0519-SKV, 2025 U.S. Dist. LEXIS 273977, at 

*26 (W.D. Wash. Nov. 7, 2025). 

 296. See supra note 182. 

 297. Fed. R. Civ. P. 11(c)(2). 
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orders issued in sua sponte proceedings under Rule 11.298 As discussed in Part 

IV, infra, courts that have awarded attorneys’ fees and costs have shed light on 

the high cost of responding to fake law.299 Authorizing courts to impose fee-

shifting in all cases of frivolous filings would significantly increase the 

deterrence value of Rule 11 sanctions by increasing the potential cost of non-

compliance with Rule 11’s requirements. 

Unraveling fictitious caselaw and AI-generated arguments puts a 

significant burden on parties and the courts. Courts should account for this costly 

burden in their Rule 11 orders by compensating parties who undertake efforts to 

confirm the non-existence of fake law, regardless of whether the non-offending 

party brought a motion for sanctions. Indeed, it appears that courts are not 

waiting for explicit authority to shift attorneys’ fees and costs in sua sponte 

proceedings in light of the significant financial burden resulting from 

hallucinations.300 Apart from increasing the deterrence value of sanctions (by 

increasing the cost of bad behavior), compensating parties for unveiling fictitious 

law serves as an attractive incentive for parties to fully expose AI-generated 

hallucinations and help protect the integrity of the legal process.301 

VI. 

CONCLUSION 

Recent advances in AI technology have initiated a normative shift in the 

way attorneys draft court filings. Attorneys are relying on Generative AI 

technology to perform sophisticated legal tasks, but many are failing to create 

adequate safeguards to correct serious errors in AI-generated output. This new 

algorithmically enhanced legal paradigm has yet to account for the significant 

qualitative issues currently plaguing AI platforms. The most significant of these 

qualitative issues is Generative AI’s tendency to fabricate legal authorities, 

particularly when existing legal authorities are unfavorable or unhelpful. Rule 

11 can serve as a crucial regulatory tool to deter abuses of Generative AI 

 

 298. A proposed amendment to the language of Rule 11(c)(4) providing for an award of 

reasonable expenses, including attorneys’ fees, on a party’s motion and in sua sponte proceedings is 

found in Appendix D, infra. 

 299. See cases cited supra note 183. 

 300. See Seither & Cherry Quad Cities, Inc. v. Oakland Automation, LLC, No. 23-11310, 2025 

U.S. Dist. LEXIS 143941, at *7 n.3 (E.D. Mich. July 28, 2025) (acknowledging that monetary penalties 

should ordinarily be paid to the court but said it preferred that “the penalty go to the party most directly 

injured by the offending conduct”); see also Jackson v. Auto-Owners Ins. Co., No. 7:24-CV-136-WLS, 

2025 U.S. Dist. LEXIS 133070, at *13–14 (M.D. Ga. July 11, 2025); ByoPlanet Int’l, LLC v. Johansson, 

792 F. Supp. 3d 1341, 1357–58 (S.D. Fla. 2025). 

 301. This change would also be in line with a widely held opinion amongst federal judges that 

Rule 11 should both deter bad behavior and compensate parties for harm caused by Rule 11 violations. 

DAVID RAUMA & THOMAS E. WILLGING, REPORT OF A SURVEY OF UNITED STATES DISTRICT JUDGES’ 

EXPERIENCES AND VIEWS CONCERNING RULE 11, FEDERAL RULES OF CIVIL PROCEDURE 8 (Federal 

Judicial Center 2005) (finding that fifty-five percent of judges indicated that the purpose of Rule 11 

should be both deterrence and compensation), https://www.uscourts.gov/file/document/report-survey-

united-states-district-judges-experiences-and-views-concerning-rule-11. 
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technology and incentivize attorneys to verify all legal authorities used in their 

legal filings. The Advisory Committee can improve Rule 11’s capacity to deter 

frivolous conduct by clarifying the standard for Rule 11 violations, allowing for 

speedier identification of legal fabrications, and giving courts greater discretion 

to impose sanctions that will not only deter parties from filing fictitious AI-

generated output but also compensate parties for financial harm caused by such 

misconduct. The amendments proposed in this Article serve these purposes and 

strike the right balance between deterring abusive litigation conduct and 

encouraging zealous and meritorious advocacy. 

  



2026] AMENDING RULE 11 FOR THE GENERATIVE AI ERA 379 

APPENDIX A 

Figure 1: Table of Rule 11 Cases Involving Attorneys and Legal 

Hallucinations302 
No

. 

Case Date303 Procedural 

Posture 

Hallucinations Rule 11 

Sanctions 

1.  Mata 06/22/23 On OSC304  Citations to nine non-

existent cases.305 

Yes306 

2.  Park 01/30/24 On Court’s 

Initiative
307 

Citation to one non-

existent case.308 

Yes309 

3.  Cohen 03/20/24 On OSC310 Citations to three non-

existent cases.311 

No312 

4.  Iovino 10/10/24 On OSC313 Citations to two non-

existent cases and two 

non-existent quotations.314 

No315 

5.  Mortazavi 10/30/24 On OSC316 Citation to one non-

existent case and 

fabricated quotations from 

complaint.317  

Yes318 

6.  Gauthier 11/25/24 On OSC319 Citations to two non-

existent cases and non-

existent quotations from 

real cases.320 

Yes321 

 

 302. This table reflects Rule 11 sanctions determinations in cases involving attorneys. This table 

does not include pending Rule 11 judicial determinations, cases involving pro se litigants, or cases 

involving court warnings about legal hallucinations in court papers.  

 303. The date in this column refers to the date of the court’s Rule 11 determination unless 

otherwise indicated. 

 304. Mata v. Avianca, Inc., 678 F. Supp. 3d 443, 449 (S.D.N.Y. 2023). 

 305. Id. at 451–52. 

 306. Id. at 466.  

 307. Park v. Kim, 91 F.4th 610, 614 (2d Cir. 2024) (ordering plaintiff to produce a copy of 

hallucinated case). Although plaintiff cited a fake case on appeal, the Second Circuit applied Rule 11 

standards in assessing counsel’s misconduct. Id. at 614–15. 

 308. Id. at 614. 

 309. Id. at 616. 

 310. United States v. Cohen, 724 F.Supp.3d 251, 254 (S.D.N.Y. 2024). 

 311. Id. at 254. 

 312. Id. at 260. 

 313. Iovino v. Michael Stapleton Assocs., No. 5:21-cv-00064, 2024 U.S. Dist. LEXIS 130819, 

at *2 (W.D. Va. July 24, 2024). 

 314. Id. at *18. 

 315. Iovino v. Michael Stapleton Assocs., No. 5:21-cv-00064, slip op. at 1 (W.D. Va. Oct. 10, 

2024). 

 316. Mortazavi v. Booz Allen Hamilton, Inc., No. 2:24-cv-07189-SB-RAO, slip op. at 1 (C.D. 

Cal. Oct. 30, 2024). 

 317. Id. at 2. 

 318. Id. at 3–4. 

 319. Gauthier v. Goodyear Tire & Rubber Co., No. 1:23-CV-281, 2024 U.S. Dist. LEXIS 

214029, at *1 (E.D. Tex. Nov. 25, 2024). 

 320. Id. at *2, n.2. 

 321. Id. at *7–8. 
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No

. 

Case Date303 Procedural 

Posture 

Hallucinations Rule 11 

Sanctions 

7.  Kasten 

Berry 

12/11/24 On OSC322 Citation to one non-

existent case and one 

fabricated contractual 

provision.323 

No324 

8.  Wadsworth 02/24/25 On OSC325 Citations to eight non-

existent cases.326 

Yes327 

9.  Bunce 02/27/25 On OSC328 Multiple citations to non-

existent cases, overruled 

cases, and inapposite 

cases.329 

Yes330 

10.  Nguyen 03/03/25 On OSC331 Citations to non-existent 

legal authority.332 

Yes333 

11.  Dehghani 04/02/25 On OSC334 Citations to at least six 

non-existent cases.335 

Yes336 

12.  Bevins 04/10/25 On OSC337 Citations to two non-

existent cases.338 

Yes339 

13.  Benjamin 04/24/25 On OSC340 Citations to five non-

existent cases.341 

Yes342 

14.  Flowz  

Digital 

05/05/25 On OSC343 Citations to one non-

existent case and two 

inapposite cases.344 

Yes345 

 

 322. Order to Show Cause, Kasten Berry Inc. v. Stewart, No. 2:24-CV-2270-JAR-BGS, at 1–2 

(D. Kan. Nov. 14, 2024). 

 323. Id. at 1. 

 324. Transcript of Hearing at 13, Kasten Berry Inc. v. Stewart, No. 2:24-CV-2270-JAR-BGS (D. 

Kan. Dec. 11, 2024), Dkt. No. 66. 

 325. Wadsworth v. Walmart Inc., 348 F.R.D. 489, 492 (D. Wyo. 2025). 

 326. Id. at 493. 

 327. Id. at 499. 

 328. Bunce v. Visual Tech. Innovations, Inc., No. 23-1740, 2025 U.S. Dist. LEXIS 36454, at *4–

5 (E.D. Pa. Feb. 27, 2025). 

 329. Id. at *3. 

 330. Id. at *9–10. 

 331. Nguyen v. Savage Enters., No. 4:24-CV-00815-BSM, 2025 U.S. Dist. LEXIS 37125, at *1 

(E.D. Ark. Mar. 3, 2025). 

 332. Id. at *1. 

 333. Id. at *2. 

 334. Dehghani v. Castro, No. 2:25-cv-0052 MIS-DLM, 2025 U.S. Dist. LEXIS 63641, at *1 

(D.N.M. Apr. 2, 2025). 

 335. Id. at *10. 

 336. Id. at *16. 

 337. Bevins v. Colgate-Palmolive Co., No. 25-576, 2025 U.S. Dist. LEXIS 68399, at *14 (E.D. 

Pa. Apr. 10, 2025). 

 338. Id. at *13–14. 

 339. Id. at *18–19. 

 340. Benjamin v. Costco Wholesale Corp., 779 F. Supp. 3d 341, 344 (E.D.N.Y. 2025). 

 341. Id. at 344. 

 342. Id. at 351. 

 343. Flowz Digit. LLC v. Dalal, No. 2:25-cv-00709-SB-PVC, 2025 U.S. Dist. LEXIS 85402 at 

*1 (C.D. Cal, May 5, 2025). 

 344. Id. at *2. 

 345. Id. at *1. 
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No

. 

Case Date303 Procedural 

Posture 

Hallucinations Rule 11 

Sanctions 

15.  Lacey 05/05/25 On OSC346 Nine inaccurate citations, 

at least two non-existent 

case citations, and several 

fabricated case 

quotations.347 

Yes348 

16.  Ramirez 05/13/25 On OSC349 Citations to four non-

existent cases.350 

Yes351 

17.  Versant 

Funding 

05/20/25 On OSC352 Citation to one non-

existent case.353 

Yes354 

18.  Mid Central 05/28/25 On OSC355 Multiple citations to non-

existent cases in several 

different briefs.356 

Yes357 

19.  Coomer 07/07/25 On OSC358 Various misquotations, 

misrepresentations of legal 

principles, misstatements 

regarding binding 

authority, misattributions 

of caselaw, and citations to 

non-existent cases.359 

Yes360 

20.  Kaur 

 

07/09/25 On OSC361 Citations to four fabricated 

quotations.362 

Yes363 

 

 346. Lacey v. State Farm Gen. Ins. Co., No. CV 24-5205 FMO (MAAx), 2025 U.S. Dist. LEXIS 

90370, at *14–15 (C.D. Cal. May 5, 2025). 

 347. Id. at *3. 

 348. Id. at *10–13. 

 349. Ramirez v. Humala, No. 24-CV-242 (RPK) (JAM), 2025 U.S. Dist. LEXIS 91124, at *1–2 

(E.D.N.Y. May 13, 2025). 

 350. Id. at *1. 

 351. Id. at *6. 

 352. Versant Funding Ltd. Liab. Co. v. Teras Breakbulk Ocean Navigation Enters., Ltd. Liab. 

Co., No. 17-cv-81140, 2025 U.S. Dist. LEXIS 98418, at *4–5 (S.D. Fla. May 20, 2025). 

 353. Id. at *3–4. 

 354. Id. at *21–22. In issuing its sanctions, the court found that the sanctions were appropriate 

under Rule 11(b) and (c), the court’s inherent authority, 28 U.S.C. § 1927, and the Local Rules for the 

Southern District of Florida. Id. at *14–15. 

355. Mid Cent. Operating Eng’rs Health & Welfare Fund v. HoosierVac LLC, No. 2:24-cv-00326-JPH-

MJD, 2025 U.S. Dist. LEXIS 99720, at *1 (S.D. Ind. May 27, 2025). 

 356. Id. 

 357. Id. at *4–5. 

 358. Coomer v. Lindell, No. 22-cv-01129-NYW-SBP, 2025 U.S. Dist. LEXIS 128372, at *1 (D. 

Col. July 7, 2025). 

 359. Id. at *3–4. 

 360. Id. at *22–25. 

 361. Kaur v. Desso, No. 9:2025cv00726, 2025 U.S. Dist. LEXIS 129902, at *1 (N.D.N.Y. July 

9, 2025). 

 362. Id. at *3–4, n.2. 

 363. Id. at *13–14. 
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No

. 

Case Date303 Procedural 

Posture 

Hallucinations Rule 11 

Sanctions 

21.  Jackson 07/11/25 On OSC364 Citations to nine non-

existent cases.365 

Yes366 

22.  ByoPlanet  07/15/25 On OSC367 Citations to non-existent 

cases and fabricated 

quotations in seven court 

filings.368 

Yes369 

23.  Elizondo 07/23/25 On OSC370 Multiple fictitious or 

materially inaccurate case 

citations.371 

Yes372 

24.  Johnson 07/23/25 On OSC373 Five erroneous citations, 

including citations to non-

existent cases and 

unsupported propositions 

of law.374 

No  

(sanctions 

imposed 

under 

other 

authority)
375 

25.  Seither 07/28/25 On OSC376 Multiple fabricated 

quotations or explanatory 

parentheticals.377 

Yes378 

26.  Coronavirus 07/30/25 On OSC379 A document generated by 

ChatGPT, citations to 

cases that do not exist or 

do not support the 

propositions for which 

Yes381 

 

 364. Jackson v. Auto-Owners Ins. Co., No. 7:24-CV-136-WLS, 2025 U.S. Dist. LEXIS 133070, 

at *1 (M.D. Ga. July 11, 2025). 

 365. Id. at *1–2. 

 366. Id. at *13–16. 

 367. ByoPlanet Int’l, LLC v. Johansson, 792 F. Supp. 3d 1341, 1350 (S.D. Fla. 2025). 

 368. Id. at *21. 

 369. Id. at *29–30. 

 370. Elizondo v. City of Laredo, No. 5:25-CV-50, 2025 U.S. Dist. LEXIS 140572, at *1 (S.D. 

Tex. July 23, 2025). 

 371. Id. at *1. 

 372. Id. at *9. 

 373. Johnson v. Dunn, No. 2:21-cv-1701-AMM, 2025 U.S. Dist. LEXIS 141805, at *6 (N.D. 

Ala. July 23, 2025). 

 374. Id. at *6–7. 

 375. Id. at *39 (declining to impose sanctions under Rule 11 because Rule 11 does not apply to 

discovery motions). 

 376. Seither & Cherry Quad Cities, Inc. v. Oakland Automation, LLC, No. 23-11310, 2025 U.S. 

Dist. LEXIS 143941, at *3 (E.D. Mich. July 28, 2025). 

 377. Id. at *2. 

 378. Id. at *7.  

 379. Coronavirus Rep. Corp. v. Apple Inc., No. 24-cv-08660-EMC, 2025 U.S. Dist. LEXIS 

146572, at *7, *13 (N.D. Cal. July 30, 2025). The court ordered plaintiffs to show cause why they should 

not be sanctioned for filing several motions with questionable legal and factual support. Id. at *4, *11. 

The court issued a decision addressing the Rule 11 matters raised by the court sua sponte and defendant 

Apple Inc.’s motion for sanctions against plaintiffs for filing a frivolous complaint. Id. at *7–16.  

 381. Id. at *18. 
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No

. 

Case Date303 Procedural 

Posture 

Hallucinations Rule 11 

Sanctions 

they were cited, and 

fictitious quotations.380 

27.  Hall 08/07/25 On OSC382 Citations to three non-

existent cases.383 

No384 

28.  Twist It Up 08/12/25 On OSC385 Citations to multiple 

invalid case citations.386 

Yes387 

29.  Nora 08/13/25 On OSC388 Citations to three non-

existent cases.389 

Yes390 

30.  Mavy 08/14/25 On OSC391 Citations to non-existent 

cases or cases that do not 

support legal propositions 

for which they were cited 

and misciting legal 

authority.392 

Yes393 

31.  Lee 08/28/25 On OSC394 Citation to one non-

existent case and one 

fabricated quotation.395 

Yes396 

32.  Davis 09/02/25 On OSC397 Citations to two non-

existent cases.398 

Yes399 

33.  Tercero 09/08/25 On OSC400 Citations to two non-

existent cases and twelve 

cases that do not support 

the propositions for which 

Yes402 

 

 380. Id. at *11, *14–15. 

 382. Hall v. Acad. Charter Sch., No. 2:24-cv-08630-JMW, 2025 U.S. Dist. LEXIS 152628, at *4 

(E.D.N.Y. Aug. 7, 2025). 

 383. Id. at *3. 

 384. Id. at *15. In declining to impose monetary sanctions, the court likened the facts to Cohen 

and determined that counsel’s conduct did not support a finding of “bad faith.” Id. at *14–15. 

 385. Twist It Up, Inc. v. Annie Int’l, Inc., No. CV 24-736-DMG (ADSx), 2025 U.S. Dist. LEXIS 

170025, at *12 (C.D. Cal. Aug. 12, 2025). 

 386. Id. 

 387. Id. 

 388. Nora v. M & A Transp., Inc., No. CV 25-1015, 2025 WL 2337132, at *1 (E.D. La. Aug. 13, 

2025). 

 389. Id. 

 390. Id. at *3. 

 391. Mavy v. Comm’r of SSA, No. CV-25-00689-PHX-KML (ASB), 2025 U.S. Dist. LEXIS 

157358, at *1 (D. Ariz. Aug. 14, 2025). 

 392. Id. at *2, *8, *20. 

 393. Id. at *36–38. 

 394. Lee v. R&R Home Care, Inc., No. 24-836, 2025 U.S. Dist. LEXIS 167528, at *1 (E.D. La. 

Aug. 28, 2025). 

 395. Id. at *8. 

 396. Id. at *9. 

 397. Davis v. Marion Cnty. Superior Ct. Juv. Det. Ctr., No. 1:24-cv-01918-JRS-MJD, 2025 U.S. 

Dist. LEXIS 170047, at *2 (S.D. Ind. Sep. 2, 2025). 

 398. Id. at *1. 

 399. Id. at *12–13. 

 400. Tercero v. Sacramento Logistics, LLC, No. 2:24-cv-00953-DC-JDP, 2025 U.S. Dist. 

LEXIS 175962, at *1 (E.D. Cal. Sep. 8, 2025). 

 402. Id. at *40. 
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No

. 

Case Date303 Procedural 

Posture 

Hallucinations Rule 11 

Sanctions 

they were cited and ten 

fabricated quotations.401 

34.  Yi-Sheng 

Fang 

09/12/25 On OSC403 Citations to multiple cases 

that do not exist or exist 

but do not include the 

quoted language or 

support the proposition for 

which they were cited.404 

No 

(sanctions 

imposed 

under 

other 

authority)
405 

35.  OTG N.Y. 09/18/25 On OSC406 Citations to non-existent 

cases or cases that do not 

support the propositions or 

quotations for which they 

were cited.407 

Yes408 

36.  Pelishek 09/18/25 On OSC409 Various misrepresentations 

of law and fact.410 

Yes411 

37.  Lipe 09/22/25 On OSC412 Citations to non-existent 

cases and cases that do not 

support the propositions 

for which they were 

cited.413 

Yes414 

38.  P.R. Soccer 

League 

09/23/25 On OSC415 At least fifty-five defective 

citations.416 

Yes417 

39.  Lafontant 10/02/25 On OSC418 Citations to non-existent 

cases and cases that do not 

Yes420 

 

 401. Id. at *2. 

 403. Yi-Sheng Fang v. Hechalou US LLC, No. CV 25-1180 PA (JDEx), 2025 U.S. Dist. LEXIS 

181749, at *1 (C.D. Cal. Sep. 12, 2025). 

 404. Id. at *3. 

 405. Id. at *8. While the court ultimately found that defendants’ conduct was sanctionable, it 

determined that sanctions under 28 U.S.C. § 1927 were more appropriate than sanctions under Rule 11. 

Id. 

 406. OTG N.Y., Inc. v. Ottogi Am., Inc., Civil Action No. 24-cv-07209 (BRM) (JRA), 2025 U.S. 

Dist. LEXIS 183358, at *1 (D.N.J. Sep. 18, 2025). 

 407. Id. at *2–3. 

 408. Id. at *8. 

 409. Pelishek v. City of Sheboygan, No. 23-CV-1048, 2025 U.S. Dist. LEXIS 183238, at *1–2 

(E.D. Wis. Sep. 18, 2025). 

 410. Id. at *1. 

 411. Id. at *14–16. 

 412. Lipe v. Albuquerque Pub. Schs., No. 23-899 GBW /JMR, 2025 U.S. Dist. LEXIS 185610, 

at *1 (D. N.M. Sep. 22, 2025). 

 413. Id. at *2. 

 414. Id. at *12. 

 415. P.R. Soccer League NFP, Corp. v. Federación Puertorriqueña de Futbol, No. 23-1203 

(RAM), 2025 U.S. Dist. LEXIS 188130, at *3(D.P.R. Sep. 23, 2025). 

 416. Id. at *24. 

 417. Id. at *26. 

 418. Lafontant v. Coolidge-CLK St. Germaine, LLC, No. 24-2536, 2025 U.S. Dist. LEXIS 

196052, at *1 (E.D. La. Oct. 2, 2025).  

 420. Id. at *7–8. 
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No

. 

Case Date303 Procedural 

Posture 

Hallucinations Rule 11 

Sanctions 

support the propositions 

for which they were 

cited.419 

40.  Jakes 10/06/25 On OSC421 Numerous citations to 

non-existent caselaw 

quotations and 

misrepresentations of 

law.422 

Yes423 

41.  Oneto 10/10/25 On OSC424 Citations to three non-

existent cases.425 

Yes426 

42.  Mattox 10/22/25 On OSC427 Twenty-eight false or 

misleading citations, 

including fourteen cases 

that do not exist and 

fourteen erroneous or 

misquoted authorities 

across eleven pleadings.428 

Yes429 

43.  Wilson 10/29/25 On Court’s 

Initiative
430 

Eleven non-existent fact 

statements related to 

plaintiff’s former job 

description.431 

Yes432 

44.  Safe Choice, 

LLC 

10/30/25 On OSC433 Citations to four non-

existent cases, citations 

misrepresenting the legal 

significance of seven 

cases, and repeating 

misrepresentations at 

subsequent hearing.434 

Yes435 

 

 419. See id. at *2. 

 421. Jakes v. Youngblood, No. 2:24-cv-1608, 2025 U.S. Dist. LEXIS 160856, at *10 (W.D. Pa. 

June 26, 2025). 

 422. Id. at *2–3. 

 423. Jakes v. Youngblood, No. 2:24-cv-1608, slip op. at 5–6 (W.D. Pa. Oct. 6, 2025). 

 424. Oneto v. Watson, No. 22-cv-05206-AMO, 2025 U.S. Dist. LEXIS 201579, at *1 (N.D. Cal. 

Oct. 10, 2025). 

 425. Id. at *6. 

 426. Id. at *12–13. 

 427. Mattox v. Prod. Innovations Rsch., LLC, No. 6:24-cv-235-JAR, 2025 U.S. Dist. LEXIS 

214632, at *7–8 (E.D. Okla. Oct. 22, 2025). 

 428. Id. at *18–19. 

 429. Id. at *16. 

 430. Wilson v. Kipp Tex., Inc., No. 3:24-CV-2578-K, 2025 U.S. Dist. LEXIS 214023, at *5 

(N.D. Tex. Oct. 29, 2025). 

 431. Id. at *3. 

 432. Id. at *8–9. 

 433. Safe Choice, LLC v. City of Cleveland, No. 1:24-cv-02033-PAB, 2025 U.S. Dist. LEXIS 

214410, at *1 (N.D. Ohio Oct. 30, 2025).  

 434. Id. at *2. 

 435. Id. at 8–12. 
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No

. 

Case Date303 Procedural 

Posture 

Hallucinations Rule 11 

Sanctions 

45.  Parker 11/07/25 On OSC436 Citations to inapplicable 

law, inaccurate quotes 

from the record, fabricated 

quotations from real cases, 

citations to real cases that 

do not support the 

propositions for which 

they are cited, 

misrepresentations of the 

law, and idiosyncratic 

citations errors.437 

Yes438 

46.  Shelton 11/10/25 On OSC439 Citations to non-existent 

cases or real cases that do 

not support the legal 

propositions for which 

they were cited.440 

Yes441 

47.  Cojom 11/17/25 On OSC442 Citations to three non-

existent cases.443 

Yes444 

48.  Green 

Building 

Initiative, 

Inc. 

11/12/25 On OSC445 Citations to cases that do 

not exist or do not support 

the proposition for which 

they were cited.446  

No447 

49.  Buchanan 11/20/25 On OSC448 Eight non-existent case 

quotations and one citation 

to a non-existent case.449 

Yes450 

 

 436. Parker v. Costco Wholesale Corp., No. C25-0519-SKV, 2025 U.S. Dist. LEXIS 273977, at 

*1 (W.D. Wash. Nov. 7, 2025). 

 437. Id. at *2–9. 

 438. Id. 

 439. Shelton v. Parkland Health, No. 3:24-CV-2190-L-BW, 2025 U.S. Dist. LEXIS 221598, at 

*1 (N.D. Tex. Nov. 10, 2025). 

 440. Id. at *3. 

 441. Id. at *11–12 (finding that a Rule 11 sanction of “[j]udicial admonition” was sufficient under 

the circumstances). 

 442. Cojom v. Roblen, LLC., No. 3:23-CV-1669 (JCH), 2025 U.S. Dist. LEXIS 225325, at *1 

(D. Conn. Nov. 17, 2025). 

 443. Id. at *2–3. 

 444. Id. at *9–10. 

 445. Green Bldg. Initiative, Inc. v. Peacock, No. 3:24-cv-298-SI, 2025 U.S. Dist. LEXIS 227071, 

at *2–3 (D. Or. Nov. 12, 2025). 

 446. Green Bldg. Initiative, Inc. v. Peacock, 350 F.R.D. 289, 291–93 (D. Or. 2025). 

 447. Green Bldg. Initiative, Inc., 2025 U.S. Dist. LEXIS 227071, at *2–3. The court did not 

impose sanctions for plaintiff’s fake case citations because it was “satisfied with the remedial actions 

already taken and those proposed to be taken by Plaintiff’s counsel” after reading plaintiff’s response to 

the order to show cause. Id. at *2–3. 

 448. Order Imposing Sanctions on Attorney James Dal Bon at 1, Buchanan v. Vuori, Inc., No. 

23-cv-01121-NC (N.D. Cal. Nov. 20, 2025), Dkt. No. 96. 

 449. Id. 

 450. Id. at 8.  
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No

. 

Case Date303 Procedural 

Posture 

Hallucinations Rule 11 

Sanctions 

50.  Dubinin 11/21/25 On OSC451 Citations to non-existent 

cases and non-existent 

quotations.452 

Yes453 

 

  

 

 451. Dubinin v. Papazian, No. 25-CV-23877-RAR, 2025 U.S. Dist. LEXIS 229362, at *1 (S.D. 

Fla. Nov. 21, 2025). 

 452. Id. 

 453. Id. at *9–10. 



388 Berkeley Technology Law Journal [Vol. 41:341 

APPENDIX B 

Figure 2: Table of Rule 11 Sanctions Imposed on Attorneys for Legal 

Hallucinations454 
No. Case Date
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1.  Mata 06/22

/23 

X  X        X 456 

2.  Park 01/30

/24 

  X   X      457 

3.  Mortazavi 10/30

/24 

X    X       458 

4.  Gauthier 11/25

/24 

X  X X        459 

5.  Wadsworth 02/24

/25 

X       X    460 

6.  Bunce 02/27

/25 

X   X        461 

7.  Nguyen 03/03

/25 

X           462 

8.  Dehghani 04/02

/25 

X   X X X     X 463 

 

 454. This table reflects Rule 11 sanctions imposed on attorneys for Rule 11 violations related to 

legal hallucinations. This table does not include pending Rule 11 determinations, cases involving pro se 

litigants, or cases involving court warnings about legal hallucinations in court papers. 

 455. The date in this column refers to the date of the court’s Rule 11 determination unless 

otherwise indicated. 

 456. Mata v. Avianca, Inc., 678 F. Supp. 3d 443, 466 (S.D.N.Y. 2023). In addition to the 

sanctions identified in Appendix B, the court also required counsel to write a letter to each judge 

identified as an author of a fake opinion, attaching the court’s sanctions order, hearing transcript, and 

other court documents related to the sanctions matter. Id. 

 457. Park v. Kim, 91 F.4th 610, 616 (2d. Cir. 2024). 

 458. Order Imposing Sanctions on Plaintiff’s Counsel at 3–4, Mortazavi v. Booz Allen Hamilton, 

Inc., No. 2:24-cv-07189-SB-RAO (C.D. Cal. Oct. 30, 2024), Dkt. No. 48.  

 459. Gauthier v. Goodyear Tire & Rubber Co., No. 1:23-CV-281, 2024 U.S. Dist. LEXIS 

214029, at *7–8 (E.D. Tex. Nov. 25, 2024). 

 460. Wadsworth v. Walmart Inc., 348 F.R.D. 489, 499 (D. Wyo. 2025). 

 461. Bunce v. Visual Tech. Innovations, Inc., No. 23-1740, 2025 U.S. Dist. LEXIS 36454, at *9–

10 (E.D. Pa. Feb. 27, 2025). 

 462. Nguyen v. Savage Enters., No. 4:24-CV-00815-BSM, 2025 U.S. Dist. LEXIS 37125, at *2 

(E.D. Ark. Mar. 3, 2025). 

 463. Dehghani v. Castro, No. 2:25-CV-0052 MIS-DLM, 2025 U.S. Dist. LEXIS 63641, at *16 

(D.N.M. Apr. 2, 2025). In addition to the monetary penalty, the CLE requirement, and state bar 

disciplinary referrals, the court also ordered counsel to provide a copy of the sanctions order to the 

company and its staff responsible for drafting the offending court papers and to report the name of the 

attorney who drafted the deficient brief to her state bar, explaining the incident and attaching the order. 
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9.  Bevins 04/10

/25 

  X  X   X    464 

10.  Benjamin 04/24

/25 

X  X         465 

11.  Lacey 05/06

/25 

      X     466 

12.  Ramirez 05/13

/25 

X  X         467 

13.  Versant 

Funding 

05/20

/25 

X X  X        468 

14.  Mid Central 05/28

/25 

X           469 

15.  Flowz 

Digital 

05/30

/25 

X    X       470 

16.  Coomer 07/07

/25 

X           471 

17.  Kaur 07/09

/25 

X  X X        472 

18.  Jackson 07/11

/25 

X X X X       X 473 

 

 464. Bevins v. Colgate-Palmolive Co., No. 25-576, 2025 U.S. Dist. LEXIS 68399, at *18–19 

(E.D. Pa. Apr. 10, 2025).  

 465. Benjamin v. Costco Wholesale Corp., 779 F. Supp. 3d 341, 351 (E.D.N.Y. 2025). 

 466. See Lacey v. State Farm Gen. Ins. Co., No. CV 24-5205 FMO (MAAx), 2025 U.S. Dist. 

LEXIS 90370, at *8–12 (C.D. Cal. May 6, 2025). Under Rule 11, the special master hearing the matter 

struck the plaintiff’s supplemental briefs and declined to award the requested relief. Id. at *10. This 

sanction is reflected in Appendix B. The special master also awarded defendants $26,100 in expenses 

related to the special master’s appointment under the authority of the district court’s appointment order. 

Id. at *11. The special master further awarded defendants $5,000 in attorney’s fees they incurred in 

briefing and attending the discovery hearing under the fee-shifting provision of Federal Rule of Civil 

Procedure 37(a)(5). Id. at *11–12. 

 467. Ramirez v. Humala, No. 24-CV-242 (RPK) (JAM), 2025 U.S. Dist. LEXIS 91124, at *6 

(E.D.N.Y. May 13, 2025). 

 468. Versant Funding LLC v. Teras Breakbulk Ocean Navigation Enters., LLC, No. 17-CV-

81140, 2025 U.S. Dist. LEXIS 98418, at *21–23 (S.D. Fla. May 20, 2025). 

 469. Mid Cent. Operating Eng’rs Health & Welfare Fund v. Hoosiervac LLC, No. 2:24-CV-

00326-JPH-MJD, 2025 U.S. Dist. LEXIS 100748, at *3–4 (S.D. Ind. May 28, 2025). 

 470. Order Imposing Sanctions on Plaintiff’s Counsel at 4, Flowz Digital LLC v. Dalal, No. 2:25-

CV-00709-SB-PVC (C.D. Cal. May 30, 2025), Dkt. No. 35. 

 471. Coomer v. Lindell, No. 22-CV-01129-NYW-SBP, 2025 U.S. Dist. LEXIS 128372, at *22–

25 (D. Colo. July 7, 2025). 

 472. Kaur v. Desso, No. 9:25-CV-726 (AMN), 2025 U.S. Dist. LEXIS 129902, at *12–13 

(N.D.N.Y. July 9, 2025). 

 473. Jackson v. Auto-Owners Ins. Co., No. 7:24-CV-136-WLS, 2025 U.S. Dist. LEXIS 133070, 

at *13–16 (M.D. Ga. July 11, 2025). The court held counsel and his firm jointly responsible for payment 

of the monetary penalty. Id. at *15–16. In addition, the court directed the Clerk of the Court to serve a 
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19.  ByoPlanet 07/15

/25 

 X   X X    X X 474 

20.  Elizondo 07/23

/25 

X  X X        475 

21.  Seither 07/28

/25 

 X          476 

22.  Corona-

virus 

07/30

/25 

 X          477 

23.  Twist It Up 08/12

/25 

X           478 

24.  Nora 08/13

/25 

X   X  X     X 479 

25.  Mavy 08/14

/25 

  X  X  X X   X 480 

26.  Lee 08/28

/25 

X     X      481 

 

copy of the court’s sanctions order on the Chief Judge of each United States District Court in Georgia. 

Id. at *16. 

 474. ByoPlanet Int’l, LLC v. Johansson, 792 F. Supp. 3d 1341, 1357–58 (S.D. Fla. 2025). In 

addition to the sanctions specifically identified in this table, the court ordered counsel to attach a copy 

of the court’s order to any complaint counsel files in the Southern District of Florida for a two-year 

period. Id. at 1358. 

 475. Elizondo v. City of Laredo, No. 5:25-CV-50, 2025 U.S. Dist. LEXIS 140572, at *9 (S.D. 

Tex. July 23, 2025). 

 476. Seither & Cherry Quad Cities, Inc. v. Oakland Automation, LLC, No. 23-11310, 2025 U.S. 

Dist. LEXIS 143941, at *7 (E.D. Mich. July 28, 2025). In awarding the defense counsel costs, the court 

acknowledged that monetary penalties should ordinarily be paid to the court but said it preferred that 

“the penalty go to the party most directly injured by the offending conduct.” Id. at *7 n.3. The court also 

encouraged but did not require plaintiffs’ counsel to both complete a CLE course on the use of LLMs in 

legal research and legal ethics. Id. at *7. 

 477. Coronavirus Rep. Corp. v. Apple Inc., No. 24-cv-08660-EMC, 2025 U.S. Dist. LEXIS 

146572, at *18 (N.D. Cal. July 30, 2025). 

 478. Twist It Up, Inc. v. Annie Int’l, Inc., No. CV 24-736-DMG (ADSx), 2025 U.S. Dist. LEXIS 

170025, at *12 (C.D. Cal. Aug. 12, 2025). 

 479. Nora v. M & A Transp., Inc., No. 25-1015, 2025 WL 2337132, at *3 (E.D. La. Aug. 13, 

2025). 

 480. Mavy v. Comm’r of SSA, No. CV-25-00689-PHX-KML (ASB), 2025 U.S. Dist. LEXIS 

157358, at *36–38 (D. Ariz. Aug. 14, 2025). In striking counsel’s appearance, the court revoked 

counsel’s pro hac vice status. Id. at *36. In addition to the sanctions reflected in Appendix B, the court 

further required counsel to write a letter to each of the three judges to whom she attributed fictitious 

cases and ordered her to send a copy of the court’s order to every state bar to which she belongs as well 

as to every judge who presides over any case in which counsel is attorney of record. Id. 

 481. Lee v. R&R Home Care, Inc., No. 24-836, 2025 U.S. Dist. LEXIS 167528, at *9 (E.D. La. 

Aug. 28, 2025). 
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27.  Davis 09/02

/25 

X  X   X      482 

28.  Tercero 09/08

/25 

X  X  X       483 

29.  OTG N.Y. 09/18

/25 

X  X  X X X     484 

30.  Pelishek 09/18

/25 

X           485 

31.  Lipe 09/22

/25 

X    X X      486 

32.  P.R. Soccer 

League 

09/23

/25 

 X          487 

33.  Lafontant 10/02

/25 

X   X  X      488 

34.  Jakes 10/06

/25 

 X      X   X 489 

35.  Oneto 10/10

/25 

X  X X X       490 

36.  Mattox 10/22

/25 

X X     X  X  X 491 

 

 482. Davis v. Marion Cnty. Super. Ct. Juv. Det. Ctr., No. 1:24-cv-01918-JRS-MJD, 2025 U.S. 

Dist. LEXIS 170047, at *12–13 (S.D. Ind. Sep. 2, 2025). 

 483. Tercero v. Sacramento Logistics, LLC, No. 2:24-cv-00953-DC-JDP, 2025 U.S. Dist. 

LEXIS 175962, at *40 (E.D. Cal. Sep. 8, 2025). 

 484. OTG N.Y., Inc. v. Ottogi Am., Inc., No. 24-cv-07209 (BRM) (JRA), 2025 U.S. Dist. LEXIS 

183358, at *8–9 (D.N.J. Sep. 18, 2025). 

 485. Pelishek v. City of Sheboygan, No. 23-CV-1048, 2025 U.S. Dist. LEXIS 183238, at *14–

16 (E.D. Wis. Sep. 18, 2025). 

 486. Lipe v. Albuquerque Pub. Schs., No. 23-899 GBW /JMR, 2025 U.S. Dist. LEXIS 185610, 

at *12 (D.N.M. Sep. 22, 2025). 

 487. P.R. Soccer League NFP, Corp. v. Federación Puertorriqueña de Futbol, No. 23-1203 

(RAM), 2025 U.S. Dist. LEXIS 188130, at *26 (D.P.R. Sep. 23, 2025). 

 488. Lafontant v. Coolidge-CLK St. Germaine, LLC, No. 24-2536, 2025 U.S. Dist. LEXIS 

196052, at *7–8 (E.D. La. Oct. 2, 2025). 

 489. Memorandum Order at 5–6, Jakes v. Youngblood, No. 2:24-cv-1608 (W.D. Pa. Oct. 6, 

2025), Dkt. No. 71. In addition to the sanctions identified in Appendix B, the court ordered counsel to 

attach a copy of the sanctions order when filing any future notice of appearance or motion to appear pro 

hac vice. Id. at 5. 

 490. Oneto v. Watson, 808 F. Supp. 3d 974, 981 (N.D. Cal. 2025). 

 491. Mattox v. Prod. Innovations Rsch., LLC, 807 F. Supp. 3d 1341, 1349–54 (E.D. Okla. 2025). 

In addition to the sanctions identified in Appendix B, the court restricted the attorney serving as local 

counsel from sponsoring any pro hac vice attorney in the Eastern District of Oklahoma or serving as 

local counsel for any pro hac vice attorney in that district for a twelve-month period. Id. at 1352. The 

court further required plaintiffs to re-file defective pleadings, certifying that they have complied with 

the court’s guidelines on AI disclosure and certification requirements. Id. Finally, the court allowed the 
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37.  Wilson 10/29

/25 

 X  X        492 

38.  Safe Choice 10/30

/25 

X  X   X     X 493 

39.  Parker 11/07

/25 

X  X   X   X   494 

40.  Shelton 11/10

/25 

        X   495 

41.  Cojom 11/17

/25 

X           496 

42.  Buchanan 11/20

/25 

X     X X    X 497 

43.  Dubinin 11/21

/25 

 X   X X X   X  498 

 

  

 

signing attorney to remain counsel of record as long as he verified all future filings personally and 

certified compliance with the court’s order. Id. at 1351. 

 492. Wilson v. Kipp Tex., Inc., No. 3:24-CV-2578-K, 2025 U.S. Dist. LEXIS 214023, at *8–9 

(N.D. Tex. Oct. 29, 2025). 

 493. Safe Choice, LLC v. City of Cleveland, No. 1:24-cv-02033-PAB, 2025 U.S. Dist. LEXIS 

214410, at *8–12 (N.D. Ohio Oct. 30, 2025). In addition to the sanctions identified in Appendix B, the 

court ordered plaintiff’s counsel to file a copy of the court’s order with the state court upon remand of 

the case. Id. at *12. 

 494. Parker v. Costco Wholesale Corp., No. C25-0519-SKV, 2025 U.S. Dist. LEXIS 273977, at 

*35–36 (W.D. Wash. Nov. 7, 2025). In addition to the sanctions identified in Appendix B, the court also 

ordered plaintiff, under 28 U.S.C. § 1927, to compensate defendant for the expenses it incurred 

composing its response to plaintiff’s motion to strike. Id. at *33.  

 495. Shelton v. Parkland Health, No. 3:24-CV-2190-L-BW, 2025 U.S. Dist. LEXIS 221598, at 

*11–12 (N.D. Tex. Nov. 10, 2025).  

 496. Cojom v. Roblen, LLC., No. 3:23-CV-1669 (JCH), 2025 U.S. Dist. LEXIS 225325, at *9–

10 (D. Conn. Nov. 17, 2025). 

 497. Order Imposing Sanctions on Attorney James Dal Bon at 6–7, Buchanan v. Vuori, Inc., No. 

23-cv-01121-NC (N.D. Cal. Nov. 20, 2025), Dkt. No. 96. In addition to the sanctions identified in 

Appendix B, the court further found that plaintiff’s counsel was not adequate to serve as class counsel. 

Id. 

 498. Dubinin v. Papazian, No. 25-CV-23877-RAR, 2025 U.S. Dist. LEXIS 229362, at *10 (S.D. 

Fla. Nov. 21, 2025). 
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APPENDIX C 

Figure 3: Table of Rule 11 Monetary Sanctions in Cases Involving Attorneys and 

Legal Hallucinations499 

No. Case Date500 Monetary Penalty501 Attorneys’ 

Fees and 

Costs 

Footnote 

1.  Mata 06/22/23 $5,000 (two 

attorneys) 

$0 502 

2.  Park 01/30/24 $0 $0 503 

3.  Mortazavi 10/30/24 $2,500 (one attorney) $0 504 

4.  Gauthier 11/25/24 $2,000 (one attorney) $0 505 

5.  Wadsworth 02/24/25 $5,000 (three 

attorneys) 

$0 506 

6.  Bunce 02/27/25 $2,500 (one attorney) $0 507 

7.  Nguyen 03/03/25 $1,000 (one attorney) $0 508 

8.  Dehghani 04/02/25 $1,500 (one attorney) $0 509  

9.  Bevins 04/10/25 $0 $0 510 

10.  Benjamin 04/24/25 $1,000 (one attorney) $0 511  

11.  Lacey 05/06/25 $0 $0 512  

 

 499. This table reflects Rule 11 monetary sanctions imposed on attorneys in cases involving legal 

hallucinations. This table does not include pending Rule 11 determinations, cases involving pro se 

litigants, or cases involving court warnings about legal hallucinations in court papers. 

 500. The date in this column refers to the date of the court’s Rule 11 determination unless 

otherwise indicated. 

 501. This column represents the total monetary penalty imposed on one or more attorneys held 

responsible for a Rule 11 violation. In cases where the court found more than one attorney liable for the 

violation, the amount of the penalty may vary depending on the role of the attorney in the violation. See, 

e.g., Wadsworth v. Walmart Inc., 348 F.R.D. 489, 497–99 (D. Wyo. 2025) (imposing the highest 

monetary penalty on attorney who drafted the motions ($3,000) and a lesser monetary penalty on two 

attorneys whose names appeared on the court filings ($1,000 each)). 

 502. Mata v. Avianca, Inc., 678 F. Supp. 3d 443, 466 (S.D.N.Y. 2023). 

 503. Park v. Kim, 91 F.4th 610, 614–16 (2d Cir. 2024). 

 504. Order Imposing Sanctions on Plaintiff’s Counsel at 3, Mortazavi v. Booz Allen Hamilton, 

Inc., No. 2:24-cv-07189-SB-RAO (C.D. Cal. Oct. 30, 2024), Dkt. 48. 

 505. Gauthier v. Goodyear Tire & Rubber Co., No. 1:23-CV-281, 2024 U.S. Dist. LEXIS 

214029, at *7 (E.D. Tex. Nov. 25, 2024). 

 506. Wadsworth v. Walmart Inc., 348 F.R.D. 489, 499 (D. Wyo. 2025). 

 507. Bunce v. Visual Tech. Innovations, Inc., No. 23-1740, 2025 U.S. Dist. LEXIS 36454, at *9 

(E.D. Pa. Feb. 27, 2025). 

 508. Nguyen v. Savage Enters., No. 4:24-CV-00815-BSM, 2025 U.S. Dist. LEXIS 37125, at *2 

(E.D. Ark. Mar. 3, 2025). 

 509. Dehghani v. Castro, No. 2:25-cv-0052 MIS-DLM, 2025 U.S. Dist. LEXIS 63641, at *15 

(D.N.M. Apr. 2, 2025). 

 510. Bevins v. Colgate-Palmolive Co., No. 25-576, 2025 U.S. Dist. LEXIS 68399, at *18–19 

(E.D. Pa. Apr. 10, 2025). 

 511. Benjamin v. Costco Wholesale Corp., 779 F. Supp. 3d 341, 351 (E.D.N.Y. 2025). 

 512. Lacey v. State Farm Gen. Ins. Co., No. CV 24-5205 FMO (MAAx), 2025 U.S. Dist. LEXIS 

90370, at *10–13 (C.D. Cal. May 6, 2025). The court imposed monetary sanctions on plaintiff’s counsel 

under other sources of authority. See supra note 466. 
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No. Case Date500 Monetary Penalty501 Attorneys’ 

Fees and 

Costs 

Footnote 

12.  Ramirez 05/13/25 $1,000 (one attorney) $0 513 

13.  Versant Funding 05/20/25 $1,500 (two 

attorneys) 

$5,000514 515 

14.  Mid Central 05/28/25 $6,000 (one attorney) $0 516 

15.  Flowz Digital 05/30/25 $3,500 (one attorney) $0 517 

16.  Coomer 07/07/25 $6,000 (two 

attorneys) 

$0 518  

17.  Kaur 07/09/25 $1,000 (one attorney) $0 519  

18.  Jackson 07/11/25 $1,000 (one attorney) $6,462.40520 521 

19.  ByoPlanet  07/17/25 $0 $85,567.75
522 

523 

20.  Elizondo 07/23/25 $2,500 (one attorney) $0 524 

21.  Seither 07/28/25 $0 $1,485 525  

22.  Twist It Up 08/12/25 $500 $0 526 

23.  Nora 08/13/25 $1,000 (one attorney) $0 527 

 

 513. Ramirez v. Humala, No. 24-CV-242 (RPK) (JAM), 2025 U.S. Dist. LEXIS 91124, at *6 

(E.D.N.Y. May 13, 2025). 

 514. Joint Notice Regarding Settlement of Plaintiff’s Attorneys’ Fees at 2, Versant Funding LLC 

v. Teras Breakbulk Ocean Navigation Enters., LLC, No. 17-cv-81140-WPD (S.D. Fla. May 30, 2025), 

Dkt. No. 393. 

 515. Versant Funding LLC v. Teras Breakbulk Ocean Navigation Enters., LLC, No. 17-CV-

81140-WPD, 2025 U.S. Dist. LEXIS 98418, at *23 (S.D. Fla. May 20, 2025). 

 516. Mid Cent. Operating Eng’rs Health and Welfare Fund v. Hoosiervac LLC, No. 2:24-cv-

00326-JPH-MJD, 2025 U.S. Dist. LEXIS 100748, at *3–4 (S.D. Ind. May 28, 2025). 

 517. Order Imposing Sanctions on Plaintiff’s Counsel at 4, Flowz Digital LLC v. Dalal, No. 25-

cv-00709-SB-PVC (C.D. Cal. May 30, 2025), Dkt. No. 35. 

 518. Coomer v. Lindell, No. 22-cv-01129-NYW-SBP, 2025 U.S. Dist. LEXIS 128372, at *25 

(D. Col. July 7, 2025). 

 519. Kaur v. Desso, No. 9:25-CV-726 (AMN), 2025 U.S. Dist. LEXIS 129902, at *12–13 

(N.D.N.Y. July 9, 2025). 

 520. Order at 1, Jackson v. Auto-Owners Ins. Co., No. 7:24-cv-136-WLS (M.D. Ga. July 30, 

2025), Dkt. 26. 

 521. Jackson v. Auto-Owners Ins. Co., No. 7:24-cv-136-WLS, 2025 U.S. Dist. LEXIS 133070, 

at *13–16 (M.D. Ga. July 11, 2025) (ordering plaintiff’s counsel to pay $1,000 to the court as monetary 

sanction and to pay defendant’s reasonable attorneys’ fees and costs).  

 522. ByoPlanet Int’l, LLC v. Johansson, No. 0:25-CV-60630, 2025 WL 3091094, at *4 (S.D. 

Fla. Aug. 1, 2025). 

 523. ByoPlanet Int’l, LLC v. Johansson, 792 F. Supp. 3d 1341, 1357–58 (S.D. Fla. 2025). The 

court cited its authority under Rule 11, the court’s inherent powers, local rules, and 28 U.S.C. § 1927 in 

ordering plaintiff’s counsel to pay defendants’ attorneys’ fees and costs. Id. 

 524. Elizondo v. City of Laredo, No. 5:25-cv-50, 2025 U.S. Dist. LEXIS 140572, at *9 (S.D. 

Tex. July 23, 2025). 

 525. Seither & Cherry Quad Cities, Inc. v. Oakland Automation, LLC, No. 23-11310, 2025 U.S. 

Dist. LEXIS 143941, at *7 (E.D. Mich. July 28, 2025) (ordering plaintiff’s counsel to pay defense 

counsel’s costs as a penalty for plaintiff’s Rule 11 violation). 

 526. Twist It Up, Inc. v. Annie Int’l, Inc., No. CV 24-736-DMG (ADSx), 2025 U.S. Dist. LEXIS 

170025, at *12 (C.D. Cal. Aug. 12, 2025). 

 527. Nora v. M & A Transp., Inc., No. 25-1015, 2025 WL 2337132, at *3 (E.D. La. Aug. 13, 

2025)  



2026] AMENDING RULE 11 FOR THE GENERATIVE AI ERA 395 

No. Case Date500 Monetary Penalty501 Attorneys’ 

Fees and 

Costs 

Footnote 

24.  Mavy 08/14/25 $0 $0 528 

25.  Lee 08/28/25 $1,000 (one attorney) $0 529 

26.  Davis 09/02/25 $7,500 (one 

attorney)530 

$0 531 

27.  Tercero 09/08/25 $1,500 (one attorney) $0 532 

28.  OTG N.Y. 09/18/25 $3,000 (one attorney) $0 533 

29.  Pelishek 09/18/25 $4,500 (two 

attorneys) 

$0 534 

30.  Lipe 09/22/25 $3,000 (one attorney) $0 535 

31.  P.R. Soccer 

League 

09/23/25 $0 $24,492.10 536 

32.  Lafontant 10/02/25 $1,000 (one attorney) $0 537 

33.  Jakes 10/06/25 $0 $5,000 538 

34.  Oneto 10/10/25 $1,000 (one attorney) $0 539 

35.  Mattox 10/22/25 $6,000 (three 

attorneys) 

$23,495.90. 540 

36.  Safe Choice, 

LLC 

10/30/25 $7,500 (one attorney) $0 541 

 

 528. Mavy v. Comm’r of SSA, No. CV-25-00689-PHX-KML (ASB), 2025 U.S. Dist. LEXIS 

157358, at *36–38 (D. Ariz. Aug. 14, 2025). 

 529. Lee v. R&R Home Care, Inc., No. 24-836, 2025 U.S. Dist. LEXIS 167528, at *9 (E.D. La. 

Aug. 28, 2025). 

 530. The amount listed here is a recommended monetary sanction from a magistrate judge’s 

report and recommendation made in connection with counsel’s citation to non-existent legal authority. 

See Davis v. Marion Cnty. Super. Ct. Juv. Det. Ctr., No. 1:24-cv-01918-JRS-MJD, 2025 U.S. Dist. 

LEXIS 170047, at *10, *12 (S.D. Ind. Sep. 2, 2025). 

 531. Id. at *12. 

 532. Tercero v. Sacramento Logistics, LLC, No. 2:24-cv-00953-DC-JDP, 2025 U.S. Dist. 

LEXIS 175962, at *40 (E.D. Cal. Sep. 8, 2025). 

 533. OTG N.Y., Inc. v. Ottogi Am., Inc., No. 24-cv-07209 (BRM) (JRA), 2025 U.S. Dist. LEXIS 

183358, at *8–9 (D.N.J. Sep. 18, 2025). 

 534. Pelishek v. City of Sheboygan, No. 23-CV-1048, 2025 U.S. Dist. LEXIS 183238, at *14–

15 (E.D. Wis. Sep. 18, 2025). 

 535. Lipe v. Albuquerque Pub. Schs., No. 23-899 GBW /JMR, 2025 U.S. Dist. LEXIS 185610, 

at *12 (D. N.M. Sep. 22, 2025). 

 536. P.R. Soccer League NFP, Corp. v. Federación Puertorriqueña de Futbol, No. 23-1203 

(RAM), 2025 U.S. Dist. LEXIS 188130, at *27 (D.P.R. Sep. 23, 2025). 

 537. Lafontant v. Coolidge-CLK St. Germaine, LLC, No. 24-2536, 2025 U.S. Dist. LEXIS 

196052, at *7–8 (E.D. La. Oct. 2, 2025). 

 538. Memorandum Order at 5, Jakes v. Youngblood, No. 2:24-cv-1608 (W.D. Pa. Oct. 6, 2025), 

Dkt. 71. 

 539. Oneto v. Watson, 808 F. Supp. 3d 974, 981 (N.D. Cal. 2025). 

 540. Mattox v. Prod. Innovations Rsch., LLC, 807 F. Supp. 3d 1341, 1350–51, 1353 (E.D. Okla. 

2025). 

 541. Safe Choice, LLC v. City of Cleveland, No. 1:24-cv-02033-PAB, 2025 U.S. Dist. LEXIS 

214410, at *11 (N.D. Ohio Oct. 30, 2025).  
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No. Case Date500 Monetary Penalty501 Attorneys’ 

Fees and 

Costs 

Footnote 

37.  Parker 11/07/25 $3,000 (one attorney) $0542 543 

38.  Shelton 11/10/25 $0 $0 544 

39.  Cojom 11/17/25 $500 (one attorney) $0 545 

40.  Buchanan 11/20/25 $250 (one attorney) $0 546 

41.  Dubinin 11/21/25 $0 $4,030.90 547 

APPENDIX D 

Proposed Amendments to Current Rule 11 

 

Current Text = regular font 

New Text = underlined 

Deleted Text = strikethrough 

Author’s Note = italics 

 

Rule 11. Signing Pleadings, Motions, and Other Papers; Representations to the 

Court; Sanctions 

 

(a) Signature. Every pleading, written motion, and other paper must be signed 

by at least one attorney of record in the attorney’s name--or by a party personally 

if the party is unrepresented. The paper must state the signer’s address, e-mail 

address, and telephone number. Unless a rule or statute specifically states 

otherwise, a pleading need not be verified or accompanied by an affidavit. The 

court must strike an unsigned paper unless the omission is promptly corrected 

after being called to the attorney’s or party’s attention. 

 

(b) Representations to the Court. By presenting to the court a pleading, written 

motion, or other paper--whether by signing, filing, submitting, or later 

advocating it--an attorney or unrepresented party certifies that to the best of the 

 

 542. Parker v. Costco Wholesale Corp., No. C25-0519-SKV, 2025 U.S. Dist. LEXIS 273977, at 

*33–34 (W.D. Wash. Nov. 7, 2025). The court ordered plaintiff to compensate defendant for the 

expenses it incurred composing its response to plaintiff’s motion to strike under 28 U.S.C. § 1927 rather 

than Rule 11. Id. 

 543. Id. at *35. 

 544. Shelton v. Parkland Health, No. 3:24-CV-2190-L-BW, 2025 U.S. Dist. LEXIS 221598, at 

*11–12 (N.D. Tex. Nov. 10, 2025). 

 545. Cojom v. Roblen, LLC., No. 3:23-CV-1669 (JCH), 2025 U.S. Dist. LEXIS 225325, at *9–

10 (D. Conn. Nov. 17, 2025). 

 546. Order Imposing Sanctions on Attorney James Dal Bon at 6, Buchanan v. Vuori, Inc., No. 

23-cv-01121-NC (N.D. Cal. Nov. 20, 2025), Dkt. No. 96. 

 547. Dubinin v. Papazian, No. 25-CV-23877-RAR, 2025 U.S. Dist. LEXIS 229362, at *10 (S.D. 

Fla. Nov. 21, 2025). 
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person’s knowledge, information, and belief, formed after an inquiry reasonable 

under the circumstances: 

 

(1) it is not being presented for any improper purpose, such as to harass, cause 

unnecessary delay, or needlessly increase the cost of litigation; 

 

(2) the claims, defenses, and other legal contentions are warranted by existing 

law or by a nonfrivolous argument for extending, modifying, or reversing 

existing law or for establishing new law; 

 

(3) the factual contentions have evidentiary support or, if specifically so 

identified, will likely have evidentiary support after a reasonable opportunity for 

further investigation or discovery; and 

 

(4) the denials of factual contentions are warranted on the evidence or, if 

specifically so identified, are reasonably based on belief or a lack of information. 

 

(c) Sanctions. 

 

(1) In General. If, after notice and a reasonable opportunity to respond, the court 

determines that Rule 11(b) has been violated, the court may impose an 

appropriate sanction on any attorney, law firm, or party that violated the rule or 

is responsible for the violation. Absent exceptional circumstances, a law firm 

must be held jointly responsible for a violation committed by its partner, 

associate, or employee. 

 

(2) Motion for Sanctions. A motion for sanctions must be made separately from 

any other motion and must describe the specific conduct that allegedly violates 

Rule 11(b). The motion must be served under Rule 5, but it must not be filed or 

be presented to the court if the challenged paper, claim, defense, contention, or 

denial is withdrawn or appropriately corrected within 21 days after service or 

within another time the court sets. The challenged conduct shall be assessed on 

an objective standard of reasonableness. If warranted, the court may award to the 

prevailing party the reasonable expenses, including attorney’s fees, incurred for 

the motion. 

 

Safe Harbor Limitation: The 21-day waiting period shall not apply to a motion 

seeking sanctions for papers containing non-existent legal authorities. Such a 

motion shall be accompanied by a separate sworn statement describing all efforts 

to determine the existence of the disputed legal authorities. Withdrawal or 

correction of the challenged paper, claim, defense, contention, or denial shall 

have no effect on a Court’s authority to decide a motion for sanctions, but 
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withdrawal or other corrective measures may be considered by the Court in 

determining appropriate sanctions. 

 

AUTHOR’S NOTE: This revision eliminates the safe harbor for fictitious 

citations, quotations, or other false representations of law. 

 

(3) On the Court’s Initiative. On its own, the court may order an attorney, law 

firm, or party to show cause why conduct specifically described in the order has 

not violated Rule 11(b). The Court shall evaluate the specific conduct under the 

same objective standard of reasonableness that is applicable to motions for 

sanctions under subparagraph (c)(2). 

 

AUTHOR’S NOTE: This revision clarifies that the mens rea standard to be 

applied in sua sponte proceedings is the same as the standard to be applied in 

proceedings initiated by a party’s motion for sanctions under Rule 11(c)(2). 

 

(4) Nature of a Sanction. A sanction imposed under this rule, either on a motion 

for sanctions under subparagraph (c)(2) or on the court’s own initiative under 

subparagraph (c)(3), must be tailored limited to what suffices to deter repetition 

of the conduct or comparable conduct by others similarly situated. The sanction 

may include nonmonetary directives; an order to pay a penalty into court; or, if 

imposed on motion and warranted for effective deterrence, an order directing 

payment to the movant, or another party, of part or all of the reasonable 

attorney’s fees and other expenses to compensate for financial harm directly 

resulting from the violation. 

 

AUTHOR’S NOTE: This revision permits courts to award attorneys’ fees and 

costs for Rule 11 violations determined either on a court’s own initiative or on 

a party’s motion. 

 

(5) Limitations on Monetary Sanctions. The court must not impose a monetary 

sanction: 

 

(A) against a represented party for violating Rule 11(b)(2); or 

 

(B) on its own, unless it issued the show-cause order under Rule 11(c)(3) before 

voluntary dismissal or settlement of the claims made by or against the party that 

is, or whose attorneys are, to be sanctioned. 

 

(6) Requirements for an Order. An order imposing a sanction must describe the 

sanctioned conduct and explain the basis for the sanction. 
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(d) Inapplicability to Discovery. This rule does not apply to disclosures and 

discovery requests, responses, objections, and motions under Rules 26 through 

37. 
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ABSTRACT 

Since the enactment of the America Invents Act (AIA) in 2011, 

inter partes review (IPR) proceedings before the Patent Trial and 

Appeal Board (PTAB) have sparked vigorous debate. Designed as a 

cost-effective alternative to traditional district court litigation for 

challenging patent validity, the IPR process is seen by proponents as 

a tool to eliminate low-quality patents. Opponents, however, argue 

that it undermines inventor rights. This controversy has only 

intensified since the 2016 decision in Cuozzo Speed Technologies, 

LLC v. Lee, where the Supreme Court upheld the PTAB’s broad 

discretion to deny IPR petitions—a practice known as “discretionary 

denials.” Those dissatisfied with the IPR process have typically 

welcomed discretionary denials, viewing the PTAB’s use of them to 

dismiss potentially duplicative parallel proceedings as ameliorating 

the financial burden on patent owners and the perceived PTAB bias in 

favor of patent challengers. In contrast, those who support minimally 

restricted IPR practice view discretionary denials as contradicting 

congressional intent underlying the PTAB to strengthen the quality of 

enforced patents through cheaper and quicker administrative 

proceedings. This Article challenges the merits of these arguments 

through an empirical analysis of over 10,000 IPR proceedings filed 

from 2013 through 2021 that reached the institution stage. This Article 

focuses on discretionary denials and the ultimate invalidity verdicts on 

the patents at issue in these deferred petitions to find that discretionary 

denials are overwhelmingly used to avoid duplicative invalidity 

challenges when there are parallel disputes involving the same patents 

at either the PTAB or in the district courts. Further, the increased use 

of discretionary denials during the late 2010s did not affect the rate at 

which patents subject to IPR challenges ultimately have their validity 

tried in district courts or in other IPRs. This Article thus concludes 

that the emergence of discretionary denial did not weaken the 

effectiveness of IPR proceedings in eliminating those low-quality 

patents enforced by their owners. We explain, however, that the early 

second Trump Administration expansion of the practice to dismiss 

some IPRs even where there are no parallel proceedings is likely to 

weaken patent quality. 
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I. 

INTRODUCTION 

The 2011 America Invents Act (AIA) marks the most significant reform to 

U.S. patent law practice since 1952.1 Regarding patent validity, the AIA sought 

to solve the problem of the overwhelmed U.S. Patent and Trademark Office 

(USPTO) frequently and mistakenly granting patents covering old or obvious 

ideas.2 The AIA addressed this issue by creating several new post-grant 

procedures to challenge patent validity as well as a new venue for such 

challenges: the Patent Trial and Appeal Board (PTAB).3 Inter partes review 

(IPR) is undeniably the most popular—and debated—of these new validity-

challenging proceedings.4 Although some argue the IPR process undermines 

inventors’ rights, others insist it is a necessary mechanism to eliminate those 

low-quality patents that, if unchecked, would generate economically wasteful 

litigation. Today, and for nearly a decade, a central part of the IPR debate is the 

PTAB’s broad discretion to deny IPR petitions—a practice known as 

“discretionary denials.”5 This power to eschew an invalidity trial, even where a 

PTAB panel believes the patent is more likely than not to cover old or obvious 

ideas, emerged following the Supreme Court’s 2016 decision in Cuozzo Speed 

Technologies, LLC v. Lee.6 Discretionary denial practice became widely used 

under the inventor-friendly first Trump Administration, which implemented the 

application of the controversial Fintiv factors.7 It later ebbed after the Biden 

Administration enabled parties to agree to limit the scope of an IPR through so-

called Sotera stipulations.8 Now, discretionary denial practice has returned even 

stronger and broader in scope during the second Trump Administration.9 

 

 1. Press Release, White House Off. Press Sec’y, President Obama Signs America Invents Act, 

Overhauling the Patent System to Stimulate Economic Growth, and Announces New Steps to Help 

Entrepreneurs Create Jobs (Sep. 16, 2011), https://obamawhitehouse.archives.gov/the-press-

office/2011/09/16/president-obama-signs-america-invents-act-overhauling-patent-system-stim 

[https://perma.cc/FD4P-G94A]. 

 2. See, e.g., Joe Matal, A Guide to the Legislative History of the America Invents Act: Part II 

of II, 21 FED. CIR. BAR J. 539, 600–05 (2011) (discussing congressional hearings prior to the AIA 

considering post-grant review proceedings to improve patent quality). 

 3. See CHRISTOPHER T. ZIRPOLI & KEVIN J. HICKEY, CONG. RSCH. SERV., R48016, THE 

PATENT TRIAL AND APPEAL BOARD AND INTER PARTES REVIEW 1 (2024), 

https://www.congress.gov/crs_external_products/R/PDF/R48016/R48016.4.pdf 

[https://perma.cc/232W-8G77]; Press Release, White House Off. Press Sec’y, supra note 1. 

 4. Leahy-Smith America Invents Act, Pub. L. No. 112-29, 125 Stat. 284 (2011). The other 

post-grant proceedings introduced by the AIA include IPR, post-grant review, and covered business 

method. Id. §§ 6, 18. 

 5. See 35 U.S.C. § 314(a). For further discussion on the interpretation of § 314(a) and the 

PTAB’s discretionary denial power, see Joel D. Sayres & Reid E. Dodge, Unfettered Discretion: A 

Closer Look at the Board’s Discretion to Deny Institution, 19 CHI.-KENT J. INTELL. PROP. 536 (2020). 

 6. See 579 U.S. 261 (2016). 

 7. See discussion infra Section II.C. 

 8. See discussion infra Section II.D.1. 

 9. See discussion infra Section VI.C. 
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Prior to Cuozzo, during the PTAB’s first year of existence, it instituted IPRs 

on over 75 percent of petitions, finding most challenged claims unpatentable and 

leading critics to name it the patent “death squad[].”10 By 2020, however, the 

IPR institution rate dropped to 56 percent,11 perhaps due in part to the PTAB’s 

increased use of discretionary denials post-Cuozzo. Those who believe the IPR 

process unfairly or inefficiently weakens patent rights tend to argue this drop is 

a good thing, ameliorating both the financial burden on owners to defend patents 

already granted by the USPTO and the perceived forum bias of the PTAB in 

favor of patent challengers.12 In contrast, those who view IPR proceedings as a 

way of strengthening patent quality through cheaper and quicker administrative 

proceedings argue discretionary denial contradicts congressional intent to 

eliminate the many low-quality patents that were increasingly enforced 

successfully because of the high cost of litigating validity in a district court 

setting.13 

Low-quality patents make it past USPTO examination proceedings despite 

having questionable validity14 for a variety of reasons that many scholars view 

as prohibitively expensive or difficult to correct. Given the dilemma of a system 

that grants many patents covering old or obvious ideas, one can and should view 

post-grant validity challenges as a “public good,” with society benefiting from 

the elimination of higher consumer prices and barriers to using preexisting 

technology. The problem with cultivating the public good effect, however, is that 

traditional district court litigation is expensive, requiring individual defendants 

 

 10. Former Federal Circuit Chief Judge Randall Rader coined the nickname “death squad[]” for 

the PTAB in 2013. See Rob Sterne & Gene Quinn, PTAB Death Squads: Are All Commercially Viable 

Patents Invalid?, IPWATCHDOG (Mar. 24, 2014), https://ipwatchdog.com/2014/03/24/ptab-death-

squads-are-all-commercially-viable-patents-invalid/ [https://perma.cc/5XWW-LLTQ]. 

 11. Tamara Fraizer & Steven Auvil, Restoring Balance: Increased Discretionary Authority of 

the PTAB Favors Patentees, GLOB. INTELL. PROP. & TECH. L. BLOG (Apr. 5, 2021), 

https://www.iptechblog.com/2021/04/restoring-balance-increased-discretionary-authority-of-the-ptab-

favors-patentees/ [https://perma.cc/J6B7-QG9K]. 

 12. See Jason D. Eisenberg, What Court Stipulations Persuade the PTAB in Petitioners’ and 

Patent Owners’ Favor on Discretionary Denial, STERNE, KESSLER, GOLDSTEIN & FOX (July 30, 2021), 

https://www.sternekessler.com/news-insights/insights/what-court-stipulations-persuade-ptab-

petitioners-and-patent-owners/ [https://perma.cc/J47Y-AYQU] (explaining patent owners favor 

discretionary denial as a means of avoiding institution). 

 13. See Patent Trial and Appeal Board Rules of Practice for Briefing Discretionary Denial 

Issues, and Rules for 325(d) Considerations, Instituting Parallel and Serial Petitions, and Termination 

Due to Settlement Agreement, 89 Fed. Reg. 28,693, 28,698 (Apr. 19, 2024) (to be codified at 37 C.F.R. 

pt. 42) (“The language and intent of the [IPR] statutes . . . support evaluating whether [discretionary 

denials] advance the mission and vision of the [USPTO] to promote innovation or the intent behind the 

AIA to provide a less-expensive alternative to district court litigation . . . .”); see also ZIRPOLI & 

HICKEY, supra note 3, pmbl. (“Critics of PTAB argue that it is biased against patent holders, creates 

uncertainty in patent rights, and discourages investment in innovation. PTAB critics further maintain 

that IPR is unfair to patent holders, who have successfully obtained a patent before USPTO but must 

now again defend their patent’s validity before the same agency.”). 

 14. ZIRPOLI & HICKEY, supra note 3, pmbl. (“Congress’s stated aim when creating IPR . . . was 

to improve patent quality by providing a more efficient means to adjudicate patent validity issues.”). 
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to pay the cost of challenging validity through final judgment.15 Prior to the AIA, 

options beyond district court litigation for challenging patent validity were 

ineffective and thus rarely used.16 Thus, pre-AIA, many defendant technology 

users sued for patent infringement found it rational to settle rather than pay the 

seven-figure price of litigating validity through summary judgment or trial.17 

Moreover, many undoubtedly did so even though the value to an industry or to 

society as a whole of testing validity in that lawsuit exceeded its own private 

costs. As a result, before the PTAB was created, the patent system faced a classic 

public goods problem: because private costs exceeded private but not social 

benefits, there were too few validity trials and too many persisting low-quality 

patents. 

IPR proceedings ameliorate the public good problem by making it cheaper 

for individual defendants, or multiple technology users working together, to 

challenge the validity of low-quality patents, providing a net benefit to society 

by increasing the quality of the U.S. patent system.18 But as the use of 

discretionary denial practice increased, alarm bells began to ring. Supporters of 

robust IPR proceedings feared that the PTAB’s increased use of discretionary 

denials during the first Trump Administration, which mandated the use of the 

Fintiv factors,19 would result in too many defendants being forced back to 

expensive district court proceedings, where, in many cases, it remains rational to 

settle rather than to litigate through a validity judgment.20 Discretionary denial 

opponents predicted a severe reduction in the invalidation of low-quality 

patents.21 Even worse, however, might be the potential for the PTAB to 

discretionarily deny a petition filed early on in litigation, only for the PTAB to 

 

 15. See James Bessen & Michael J. Meurer, The Private Costs of Patent Litigation, 9 J.L. ECON. 

& POL’Y 59, 80–81 (2012) (finding mean fees in 1992 dollars for alleged infringers were $570,000 in 

cases that proceeded to summary judgment and $2.46 million in cases that went to trial). 

 16. Sasha Moss, Charles Duan & Joe Kane, Inter Partes Review as a Means to Improve Patent 

Quality, R ST. (Sep. 25, 2017), https://www.rstreet.org/research/inter-partes-review-as-a-means-to-

improve-patent-quality/ [https://perma.cc/98Z5-845T]; see also Ethan Horwitz, An Inexpensive 

Alternative to Patent Litigation, CARLTON FIELDS (Aug. 28, 2014), 

https://www.carltonfields.com/insights/publications/2014/an-inexpensive-alternative-to-patent-

litigation [https://perma.cc/L872-DWKH] (comparing pre-AIA mechanisms for post-grant patent 

validity challenges to AIA mechanisms); Challenges to Patent Validity Under America Invents Act, 

PIETRAGALLO (May 8, 2012), https://www.rstreet.org/research/inter-partes-review-as-a-means-to-

improve-patent-quality/ [https://perma.cc/H36U-Q8NN] (same). 

 17. John R. Allison, Mark A. Lemley & Joshua Walker, Patent Quality and Settlement Among 

Repeat Patent Litigants, 99 GEO. L.J. 677, 686–87 (2011). 

 18. Moss, Duan & Kane, supra note 16. 

 19. See discussion infra Section II.C. 

 20. See, e.g., Robert Van Arnam & Rick Matthews, Patent Litigation Update 2024, WILLIAMS 

MULLEN (Mar. 11, 2024), https://www.williamsmullen.com/insights/news/legal-news/patent-litigation-

update-2024 [https://perma.cc/FQ7X-9CNY] (“Of course, the vast majority of patent infringement 

actions (~97%) are settled.”). 

 21. See, e.g., Paul Michel, Legislation Is Good, But the PTAB Needs a More Immediate 

Overhaul, IPWATCHDOG (Feb. 4, 2025), https://ipwatchdog.com/2025/02/04/legislation-good-ptab-

needs-immediate-overhaul/id=185595/ [https://perma.cc/2P2D-96U7]. 
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come back and decide the patents are unpatentable after years of wasteful ex-

post litigation. The poster child of this dire picture is the VLSI saga, which we 

detail later in this paper.22 

Responding to criticism of the PTAB’s rigid application of Fintiv, former 

USPTO Director Katherine Vidal, during the Biden Administration, permitted 

the PTAB to proceed in trying validity despite parallel proceedings if the PTAB 

determined there was a high likelihood that the challenged patent covered old or 

obvious technology.23 Director Vidal also introduced Sotera stipulation practice, 

whereby IPR petitioners and patent owners avoided a discretionary denial by 

agreeing to limit the scope of an IPR trial to invalidity arguments not already 

made in parallel proceedings involving the same patent.24 Via these changes, 

Director Vidal sought to balance the need for PTAB discretion to prevent 

wasteful duplication and litigation abuse by petitioners with the need for the 

PTAB to adhere to Congress’s mandate that the PTAB be a relatively cheap and 

effective alternative to district court litigation to challenge patent validity. The 

second Trump Administration rescinded former Director Vidal’s changes and 

has tipped the scales towards weakening IPR as a remedy to the persistent 

problem of low-quality patents.25 On October 17, 2025, the IPR landscape 

changed dramatically when USPTO Director John Squires issued a 

memorandum announcing that the Director would be solely responsible for 

determining whether to institute IPR.26 Director Squires explained he would 

consult with at least three PTAB judges to determine whether to institute IPR, 

taking into account “discretionary considerations, the merits, and non-

discretionary considerations.”27 

This Article reports the results of our empirical investigation aimed at 

answering several questions we believe clarify the debate surrounding the use of 

discretionary denials in IPR proceedings. We examined all 10,159 institution 

decisions in IPRs filed from 2013, several years before the emergence of 

discretionary denial practice, through 2021, capturing both its peak use and its 

ebb after former Director Vidal’s implementation of Sotera stipulations. There 

are two questions we seek to evaluate in analyzing this data. 

Our first question, whether discretionary denial practice was narrowly and 

appropriately applied to instances of parallel proceedings to avoid duplication, 

we answer by determining the frequency of co-pending IPRs or district court 

proceedings involving the same patent on the date of the institution decision, 

 

 22. See discussion infra Section III.C. 

 23. See discussion infra Section II.D. 

 24. See discussion infra Section II.D.1. 

 25. See infra notes 131–137 and accompanying text. 

 26. Memorandum from John A. Squires, Under Sec’y of Com. for Intell. Prop. & Dir. of the 

USPTO, to all PTAB judges, at 1 (Oct. 17, 2025) [hereinafter Squires 2025 Memorandum], 

https://www.uspto.gov/sites/default/files/documents/Director_Institution_of_AIA_Trial_Proceedings.

pdf [https://perma.cc/62UD-RBVS]. 

 27. See id. at 1–2. 
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whether or not a discretionary denial was applied. We find that parallel 

proceedings are pervasive, with 96 percent of discretionary denials occurring 

with parallel IPRs or district court litigation. Further, through multivariate 

analysis, we reject the alternative hypothesis that differences in technological 

subject matter or PTAB bias against certain types of patent owners drive the 

higher likelihood of parallel proceedings when there is a discretionary denial. 

To answer our second question, whether discretionary denial practice 

harmed the value of IPR proceedings in alleviating the public goods problem of 

rational settlement as opposed to challenging validity, we identified every 

invalidity “trial” in either the PTAB or district court involving each patent in our 

population of instituted IPRs. We find that both the trial and invalidation rates in 

trials litigating § 102 or § 103 challenges during the timeframe of our study 

remained constant from before the emergence of discretionary denials through 

their peak use. These results strongly suggest that discretionary denial practice 

during former Director Vidal’s tenure did not diminish the ability of IPRs to 

provide a cheap and effective alternative to challenging patent validity. 

Despite finding that discretionary denials are primarily used when there are 

parallel proceedings and do not decrease the overall frequency of validity trials, 

we end our analysis by investigating the extent of ex-post economic waste that 

these denials generate.28 To do so, we determined the volume of patents subject 

to new IPRs or district court lawsuits after the date of the discretionary denial. A 

high volume, along with later inconsistent or conflicting validity trials, would 

suggest that the PTAB should have tried validity during its first opportunity. Our 

results show that this type of waste is rare. First, our findings show no new 

litigation or PTAB proceedings filed after over 70 percent of discretionary 

denials.29 Second, through representative case studies, we show that most 

instances of significant new litigation filings after a discretionary denial cannot 

be considered waste.30 Instead, they are either the result of the patents never 

being invalidated on § 102 or § 103 grounds, or they are an artifact of disputes 

involving multiple patents, with those subject to discretionary denial still having 

quick validity trials. In sum, our results support discretionary denial practice, at 

least as implemented through the Biden Administration. Finally, this Article 

concludes by evaluating potential problems with the new approach to 

discretionary denial practice under the second Trump Administration. 

Part II of this Article provides a brief history of administrative procedures 

for post-grant patent validity challenges, describing the events leading up to the 

still-shifting discretionary denial practice that exists today. In Part III, we present 

policy arguments for and against discretionary denials. Part IV presents the data 

and methodology of our empirical analysis, weighing policy arguments to 

determine the effect of discretionary denials on the U.S. patent landscape. In Part 

 

 28. See discussion infra Section V.C. 

 29. See discussion infra Section V.C.1. 

 30. See discussion infra Section V.C.2. 
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V, we report and explain our results. Before concluding, Part VI illustrates the 

implications of our empirical findings, warns about recent changes to IPR 

practice, and provides suggestions for further research. 

II. 

HISTORY OF PROCEDURES TO CHALLENGE PATENT VALIDITY 

The AIA was not the first Congressional Act to introduce procedures for 

post-grant patent validity challenges outside of district court litigation. Section 

II.A describes how the USPTO makes initial patent validity determinations 

during the application process and the older administrative mechanisms to 

review validity after grant. Next, Section II.B explains the newer post-grant 

patent validity proceedings—particularly IPRs—created by the AIA and 

presided over by the PTAB. Section II.C details the emergence of discretionary 

denials in IPR proceedings during the last decade. Finally, Sections II.D and II.E 

discuss recent developments and the likely role of discretionary denials in IPR 

proceedings going forward. 

A. The Precursor Reforms to the America Invents Act 

A patent is a grant from the federal government giving an inventor the right 

to exclude others from making, using, offering for sale, selling, or importing an 

invention in the United States for a fixed term of years.31 The U.S. Constitution 

empowers Congress to make statutes governing patents, including those that 

govern how the USPTO is organized and operated.32 The USPTO is responsible 

for examining patent applications to ensure compliance with every requirement 

for patentability.33 A patent examiner34 is tasked with reviewing each patent 

application they are assigned to ensure that the claimed invention meets various 

criteria, including whether the subject matter of the claimed invention is patent 

eligible,35 the invention bears utility or has useful purpose,36 the invention is 

adequately described to enable a person who is skilled in the relevant art to make 

 

 31. 35 U.S.C. § 154. For further information on patents generally, see DAVID PRESSMAN & 

RICHARD STIM, NOLO’S PATENTS FOR BEGINNERS 4 (11th ed. 2024). 

 32. See U.S. CONST. art. I, § 8, cl. 8. 

 33. See MPEP § 2103 (9th ed. Rev. 01.2024, Nov. 2024). For further explanation on the patent 

application examination process, see Patrick Nolan & Leonard Chang, Understanding the Patent 

Examination Process, USPTO, 7, 14 (July 2020), 

https://www.uspto.gov/sites/default/files/documents/InventionCon2020_Understanding_the_Patent_E

xamination_Process.pdf [https://perma.cc/9P56-GCWS]. 

 34. Patent examiners are federal employees with backgrounds in science or engineering who 

examine patent applications to determine whether a patent can be granted for an invention. See Become 

a Patent Examiner, USPTO, https://www.uspto.gov/jobs/become-patent-examiner 

[https://perma.cc/H2BS-QTAP] (last visited Jan. 23, 2024). 

 35. 35 U.S.C. § 101; see MPEP §§ 2104, 2106 (9th ed. Rev. 01.2024, Nov. 2024). 

 36. 35 U.S.C. §§ 101, 112; see MPEP § 2107 (9th ed. Rev. 01.2024, Nov. 2024). 
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and use the invention,37 and the invention is novel and nonobvious with respect 

to prior art or combinations thereof.38 

Given the scrutiny patent examiners are charged with subjecting each 

patent application to, an application that survives examination and ultimately 

issues as a patent is deemed presumptively valid.39 However, sufficient evidence 

to challenge a patent’s validity can overcome this presumption.40 If all or part of 

a patent is held invalid, then a patent owner can no longer assert exclusive rights 

to the claimed invention.41 Historically, post-grant validity challenges were 

overwhelmingly brought in district court.42 To have standing to challenge a 

patent’s validity in district court, the party challenging validity must either face 

a patent owner’s infringement suit43 or establish declaratory judgment 

jurisdiction.44 

 

 37. 35 U.S.C. § 112; see MPEP § 2164 (9th ed. Rev. 01.2024, Nov. 2024). 

 38. 35 U.S.C. §§ 102, 103; see MPEP §§ 2131, 2143 (9th ed. Rev. 01.2024, Nov. 2024). The 

term “prior art” refers to information disclosed to the public prior to an application’s priority date in 

patents, publications, and the like, which cover the invention the applicant seeks to claim. See MPEP § 

2152 (9th ed. Rev. 01.2024, Nov. 2024). The existence of prior art that covers the claimed invention 

usually implies that the applicant was not the first to conceive the idea they seek to patent, thus barring 

them from claiming patent rights in that invention. See 35 U.S.C. § 102(a) (“A person shall be entitled 

to a patent unless . . . the claimed invention was . . . described in a printed publication, or in public use, 

on sale, or otherwise available to the public before the effective filing date of the claimed invention.”). 

 39. See 35 U.S.C. § 282(a). 

 40. There are multiple ways to invalidate a patent, such as by providing evidence of the 

existence of prior art predating the application’s filing date or that the invention was sold or used in the 

U.S. more than one year prior to the application’s filing date. See How to Invalidate a Patent, GHB 

INTELLECT, https://ghbintellect.com/five-ways-to-invalidate-a-patent/ [https://perma.cc/56SL-X3FX] 

(last visited Jan. 27, 2024).  

 41. See Rich Goldstein, How Can a Patent Be Invalidated?, GOLDSTEIN PAT. L., 

https://www.goldsteinpatentlaw.com/how-can-patent-invalidated/ [https://perma.cc/RSA8-JVFT] (last 

visited Oct. 20, 2023) (“If a patent is deemed invalid, it means the invention should never have been 

granted the patent in the first place.”). 

 42. Subject matter jurisdiction is reserved exclusively for district courts over all cases “arising 

under” patent law, including post-grant validity challenges. 28 U.S.C. § 1338(a). 

 43. 35 U.S.C. § 282(b); see Managing a Patent, USPTO, 

https://www.uspto.gov/patents/basics/manage [https://perma.cc/U4BT-B5VD] (last visited May 2, 

2023) (“Although U.S. patents are presumed valid, a common defense to an accusation of infringement 

is to argue that the patent in question is invalid. A federal court makes the final decision.”). 

 44. A party who is threatened with patent infringement (e.g., via a cease-and-desist letter) may 

proactively seek a declaratory judgment action against a patent owner to have the patent declared invalid 

and thus noninfringed, provided an actual case or controversy exists between the parties. See John C. 

Paul & D. Brian Kacedon, Declaratory Judgment Action Challenging Patent Validity and Infringement 

Was Dismissed Despite a Patent Owner’s Statement that the Plaintiff’s Product May Infringe Certain 

Patents, FINNEGAN (May 16, 2011), https://www.finnegan.com/en/insights/articles/declaratory-

judgment-action-challenging-patent-validity-and.html [https://perma.cc/6DMV-DGDE]. For more 

information on judicial interpretation of the Declaratory Judgment Act in the context of patent law, see 

MedImmune, Inc. v. Genentech, Inc., 549 U.S. 118, 127 (2007); SanDisk Corp. v. STMicroelectronics, 

Inc., 480 F.3d 1372, 1381 (Fed. Cir. 2007); Sandoz Inc. v. Amgen Inc., 773 F.3d 1274, 1278 (Fed. Cir. 

2014); and Paul R. Gugliuzza, Rising Confusion About “Arising Under” Jurisdiction in Patent Cases, 

69 EMORY L.J. 459, 461–62 (2019). 
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In 1980, Congress enacted legislation introducing ex parte re-examination 

proceedings, creating an avenue for anyone45 to challenge a patent’s validity.46 

Unlike district court post-grant patent validity challenges, ex parte 

reexaminations are conducted before a specialized unit of the USPTO called the 

Central Reexamination Unit (CRU).47 A party seeking to challenge a patent’s 

validity before the CRU must submit a request for ex parte reexamination, which 

includes, inter alia, (1) a statement pointing out each “substantial new question 

of patentability”48 based on prior patents and printed publications, (2) a copy of 

every patent or printed publication relied upon, and (3) an explanation for every 

identified claim for which re-examination is requested.49 If the USPTO finds 

there is a “substantial new question of patentability” with respect to at least one 

of the challenged claims, it will grant the request, and the CRU will initiate 

reexamination proceedings.50 Although anyone may file a request for ex parte 

reexamination of a patent, once a request is granted, only the patent owner may 

participate in the reexamination proceedings.51 

In 1999, Congress expanded re-examination proceedings by introducing 

inter partes re-examination.52 Similar to a request for ex parte re-examination, a 

 

 45. Even a patent owner may seek ex parte re-examination of their own patent. See generally 

EDGAR R. CATAXINOS, PATENT REEXAMINATION PRACTICE AND STRATEGY (2010) (discussing why 

a patent owner may seek re-examination of his or her own patent), https://www.mcg.law/wp-

content/uploads/sites/1301103/2020/07/Patent-Reexamination-Practice-and-Strategy.pdf 

[https://perma.cc/6ECG-TP2C]. 

 46. See 35 U.S.C. §§ 302–307; see also Re-Examination Systems: United States of America, 

WORLD INTELL. PROP. ORG. 

https://www.wipo.int/export/sites/www/scp/en/revocation_mechanisms/reexamination/pdf/reexaminat

ion_usa.pdf [https://perma.cc/DEV6-V4Y9] (last visited Sep. 15, 2023) (“These provisions were 

enacted in 1980 in order to resolve patent validity disputes more quickly and less expensively than 

litigation, permitting courts to defer issues of patent validity to the expertise of the [USPTO].”). 

 47. 35 U.S.C. § 305; see MPEP §§ 2209, 2233 (9th ed. Rev. 01.2024, Nov. 2024); Central 

Reexamination Unit, USPTO, https://www.uspto.gov/about-us/organizational-offices/office-

commissioner-patents/central-reexamination-unit [https://perma.cc/FLN3-YGWE] (last visited Jan. 3, 

2024). 

 48. See MPEP § 2216 (9th ed. Rev. 01.2024, Nov. 2024); see also MPEP § 2242 (9th ed. Rev. 

01.2024, Nov. 2024) (“For ‘a substantial new question of patentability’ to be present, it is only necessary 

that: (A) the prior art patents and/or printed publications raise a substantial question of patentability 

regarding at least one claim . . . and (B) the same question of patentability as to the claim has not been 

decided by the Office in an earlier concluded examination or review of the patent, raised to or by the 

Office in a pending reexamination or supplemental examination of the patent, or decided in a final 

holding of invalidity (after all appeals) by a federal court in a decision on the merits involving the 

claim. . . . It is not necessary that a ‘prima facie’ case of unpatentability exist as to the claim in order for 

‘a substantial new question of patentability’ to be present as to the claim.”). 

 49. 37 C.F.R. § 1.510(b) (2012). 

 50. 35 U.S.C. § 304; see MPEP §§ 2209, 2233 (9th ed. Rev. 01.2024, Nov. 2024). The scope of 

prior art considered during an ex parte re-examination is limited to patents and printed publications under 

35 U.S.C. § 102 (novelty) and § 103 (nonobviousness). MPEP §§ 2209, 2258 (9th ed. Rev. 01.2024, 

Nov. 2024). 

 51. See MPEP § 2209 (9th ed. Rev. 01.2024, Nov. 2024); 35 U.S.C. §§ 304–305. 

 52. See generally American Inventors Protection Act of 1999, Pub. L. No. 106-113, 113 Stat. 

1501 (1999). 
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request for inter partes re-examination could be requested by anyone (except the 

patent owner).53 Also, like a request for ex parte re-examination, the USPTO 

granted a request for inter partes re-examination if it found there was a 

“substantial new question of patentability.”54 The major difference between ex 

parte and inter partes re-examination was that, if a request for inter partes re-

examination was granted, the requesting party was permitted to participate in the 

re-examination process (i.e., they could submit comments on every response 

made by the patent owner throughout re-examination).55 During their lifespan,56 

inter partes re-examinations proved more successful than ex parte re-

examinations at effectively challenging post-grant validity.57 Despite the 

availability of these re-examination proceedings, however, district court 

litigation remained the prominent strategy for pursuing post-grant validity 

challenges.58 This is evidenced by the fact that over the course of its life, from 

the end of 1999 to September 16, 2012, there were 1,919 total inter partes re-

examinations filed with the USPTO59 but nearly 36,000 district court patent 

lawsuits.60 

 

 53. MPEP §§ 2201, 2609 (9th ed. Rev. 01.2024, Nov. 2024); see MPEP § 2609 (9th ed. Rev. 

07.2022, Feb. 2023). 

 54. MPEP § 2601 (9th ed. Rev. 07.2022, Feb. 2023). 

 55. Compare MPEP §§ 2201 (9th ed. Rev. 01.2024, Nov. 2024), with MPEP § 2609 (9th ed. 

Rev. 07.2022, Feb. 2023). 

 56. The AIA abolished inter partes re-examinations while maintaining availability of ex parte 

re-examinations. See generally Leahy-Smith America Invents Act, Pub. L. No. 112-29, 125 Stat. 284 

(2011). Enactment of the AIA did not substantially amend ex parte re-examination proceedings at the 

USPTO. See Central Reexamination Unit, supra note 47. 

 57. See Eric J. Rogers, Ten Years of Inter Partes Patent Reexamination Appeals: An Empirical 

View, 29 SANTA CLARA HIGH TECH. L.J. 305, 321 (2012) (explaining that inter partes re-examinations 

are more successful than ex parte re-examinations because of third party participation). From 1999 to 

2012, 34 percent of inter partes re-examination certificates issued with all claims canceled. Inter Partes 

Reexamination Filing Data, USPTO (Sep. 30, 2017), 

https://www.uspto.gov/sites/default/files/documents/inter_parte_historical_stats_roll_up.pdf 

[https://perma.cc/3WDC-CS5N]. In comparison, from 1981 to 2012, only 11 percent of ex parte re-

examination certifications requested by third parties issued with all claims canceled. Ex Parte 

Reexamination Filing Data, USPTO (Sep. 30, 2024), 

https://www.uspto.gov/sites/default/files/documents/ex_parte_historical_stats_.pdf 

[https://perma.cc/T6C4-64CA]. 

 58. See Jonathan Tamimi, Breaking Bad Patents: The Formula for Quick, Inexpensive 

Resolution of Patent Validity, 29 BERKELEY TECH. L.J. 587, 588–89 (2014); J. Steven Baughman, 

Reexamining Reexaminations: A Fresh Look at the Ex Parte and Inter Partes Mechanisms for Reviewing 

Issued Patents, 89 J. PAT. & TRADEMARK OFF. SOC’Y 349, 351 (2007). 

 59. Inter Partes Reexamination Filing Data, supra note 57. 

 60. See LEX MACHINA, “Patent cases; filed between 2000-01-01 and 2012-09-16,” 35,941 

results (Mar. 25, 2026) , https://law.lexmachina.com/cases/?case_types-include=27&filed_on-

from=2000-01-01&filed_on-to=2012-09-16 (on file with the Berkeley Technology Law Journal). 
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B. The Creation of Inter Partes Review 

In 2011, Congress signed the AIA into law.61 The AIA is the most 

significant reform of the U.S. patent law practice since 1952.62 A significant 

motivation behind the enactment of the AIA was to curb patent trolling and more 

easily eliminate low-quality patents.63 Two key objectives underlie the AIA: (1) 

reducing litigation costs by providing less expensive alternatives to post-grant 

patent validity challenges than traditional district court litigation; and (2) 

increasing patent quality by granting the USPTO and the public additional tools 

to challenge patent validity via expedited post-grant proceedings.64 To further 

these objectives, the AIA introduced a series of new post-grant proceedings,65 

the most popular of which is IPR.66 

Like a re-examination, an IPR can be filed by anyone (except the patent 

owner) who wishes to challenge a patent’s validity.67 Unlike a re-examination, 

however, an IPR is conducted before a panel of three Administrative Patent 

Judges from the PTAB, an administrative law body of the USPTO.68 The IPR 

process begins when a petition is filed at the PTAB.69 This petition can only be 

filed to challenge patent validity under anticipation or obviousness,70 the 

patentability requirements that ensure patent rights are only granted for new and 

not merely trivially new technology.71 IPRs thus police the tradeoff inherent in 

the Intellectual Property Clause of the U.S. Constitution that exclusive patent 

rights should only be granted to ideas that “promote the [progress] of . . . [the] 

useful [arts].”72 Just because an IPR petition is filed, however, does not mean the 

 

 61. See generally Leahy-Smith America Invents Act, Pub. L. No. 112-29, 125 Stat. 284 (2011). 

 62. See White House Off. Press Sec’y, supra note 1. 

 63. See ZIRPOLI & HICKEY, supra note 3, pmbl. (“Congress’s stated aim when creating IPR . . . 

was to improve patent quality by providing a more efficient means to adjudicate patent validity issues.”). 

 64. See id. at 1. 

 65. Id. at 1–2. 

 66.  USPTO, PTAB TRIAL STATISTICS: 2025 END OF YEAR OUTCOME ROUNDUP 3, 5 (2025), 

https://www.uspto.gov/sites/default/files/documents/Trial_StatsFY25_Q4.pdf 

[https://perma.cc/U5FM-JYSS]. 

 67. Id. Also like a re-examination, an IPR can be based only upon prior art consisting of patent 

or printed publications. See Inter Partes Disputes, USPTO, 

https://www.uspto.gov/patents/laws/america-invents-act-aia/inter-partes-disputes 

[https://perma.cc/TY8N-YQNR] (last visited Apr. 2, 2013). 

 68. Administrative Patent Judges are responsible for overseeing all AIA post-grant proceedings. 

See About PTAB, USPTO, https://www.uspto.gov/about-us/organizational-offices/patent-trial-and-

appeal-board [https://perma.cc/L8JS-2YVR] (last visited Sep. 15, 2023) (noting that “Administrative 

Patent Judges are appointed by the Secretary of Commerce and are legally and technically trained. 

Judges have extensive patent legal experience prior to their appointment on the Board, for example, in 

private practice, in government practice (e.g., at the Department of Justice or the International Trade 

Commission), and as in-house counsel in companies. Many also have served as USPTO examiners or 

judicial law clerks.”). 

 69. Inter Partes Disputes, supra note 67. 

 70. Id. 

 71. Shawn P. Miller, Where’s the Innovation: An Analysis of the Quantity and Qualities of 

Anticipated and Obvious Patents, 18 VA. J.L. & TECH. 1, 9–12 (2013). 

 72. See U.S. CONST. art. I, § 8, cl. 8. 
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review will be “instituted.” A request to institute an IPR will only be granted if 

the requesting party shows there is a “reasonable likelihood” he or she would 

prevail with respect to at least one challenged claim.73 Moreover, only after an 

IPR is instituted will the PTAB make a final decision with respect to 

patentability. 

This preliminary review process—particularly when IPR are denied 

institution—is the focus of this paper. IPRs can be denied institution on a variety 

of grounds. For instance, a petition may be denied on the merits: if the petitioner 

has not successfully shown a reasonable likelihood that at least one claim is more 

likely than not to describe old or obvious technology, then an IPR will be denied 

institution.74 There are also procedural grounds on which IPR petitions can be 

denied, including when the petition is untimely filed and when there are 

duplicative petitions.75 Following the official start of IPRs in September, 2012, 

the number of petitions surged.76 This surge fueled concerns among the U.S. 

patent law community that Congress and the USPTO were not doing enough to 

protect patentees’ rights.77 Especially harmful—from the point of view of patent 

owners—was evidence that some petitioners filed repetitive and duplicative 

IPRs in order to pressure inventors to back down from enforcing their rights.78 

Then, in 2016, a landmark ruling by the U.S. Supreme Court established an 

additional basis for denying IPRs.79 

 

 73. 35 U.S.C. § 314(a). The “reasonable likelihood” standard for IPRs is relatively higher than 

the “substantial new question of patentability” standard for re-examinations. See Eugene T. Perez & 

Kelly E. Rose, Starting an AIA Post-Grant Proceeding: The Different Threshold Standards, BIRCH, 

STEWART, KOLASCH & BIRCH, LLP, https://postgrantproceedings.com/starting-an-aia-post-grant-

proceeding-the-different-threshold-standards/ [https://perma.cc/PXZ3-VRYY] (last visited Jan. 27, 

2024). Additionally, unlike re-examination, validity challenges in an IPR may only be raised under 35 

U.S.C. § 102 (novelty) and § 103 (nonobviousness). Inter Partes Disputes, supra note 67. 

 74. 35 U.S.C. § 314(a). 

 75. The PTAB may deny institution if the petitioner files more than a year after being sued for 

infringement of the same patent. 35 U.S.C. § 315(b). The PTAB may also deny institution of review for 

patents that are already being reviewed in parallel PTAB proceedings. § 325(d). 

 76. “The number of IPR petitions filed grew from 17 in 2012, the first year of availability, to a 

peak of 1,812 in 2017. . . . [As of 2021,] 12,607 petitions have been filed at the [PTAB.] By comparison, 

just 1,919 requests for [inter partes] reexam were filed during the system’s 13-year existence.” Ken 

Korea, Navigating a Decade of the America Invents Act, MANAGINGIP (Mar. 1, 2022), 

https://www.managingip.com/article/2a5bqtj8ume32iwlaqcn7/navigating-a-decade-of-the-america-

invents-act [https://perma.cc/K6YP-J4NF]. 

 77. See, e.g., Paul Morinville, How the America Invents Act Harmed Inventors, IPWATCHDOG 

(Sep. 10, 2016), https://ipwatchdog.com/2016/09/10/america-invents-act-harmed-inventors/ 

[https://perma.cc/6UQR-X43S]. 

 78. See USPTO Releases Updated Study of Multiple Petitions for AIA Proceedings at the PTAB, 

USPTO (July 6, 2023), https://www.uspto.gov/subscription-center/2023/uspto-releases-updated-study-

multiple-petitions-aia-proceedings-ptab [https://perma.cc/U3BB-2SPK]. 

 79. See generally Cuozzo Speed Techs., LLC v. Lee, 579 U.S. 261 (2016). 
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C. The Emergence of Discretionary Denials in Inter Partes Review 

Section 314(a) of the Patent Act establishes the threshold standard for the 

PTAB to institute an IPR petition for trial: “The [PTAB] may not authorize an 

[IPR] to be instituted unless the Director determines . . . that there is a reasonable 

likelihood that the petitioner would prevail.”80 In Cuozzo Speed Technologies, 

LLC v. Lee, the Supreme Court found that the word “may” in this statutory 

language provided the agency with the discretion to deny institution of an IPR 

petition for any reason.81 Following Cuozzo, the PTAB took advantage of the 

Court’s interpretation to stop petitions that the PTAB determines are duplicative 

of copending proceedings before the PTAB or in district court litigation, via so-

called “discretionary denial” of institution.82 

The USPTO clarified and strengthened this new practice of PTAB review 

of IPR petitions by establishing more concrete guidelines regarding when the 

PTAB may exercise discretion in denying petitions. It did so in response to 

growing concerns that large technology users, including some well-known “tech 

giants,” were filing multiple IPR petitions against inventors, not to determine 

validity, but to strategically make it too costly for inventors to enforce their 

rights.83 In 2017, the PTAB laid out standards for issuing discretionary denials 

in the face of serial IPR petitions in General Plastic Industrial Co. v. Canon 

Kabushiki Kaisha.84 A serial petition is defined by the USPTO as a “petition filed 

more than 90 days after the first petition filed by the same petitioner challenging 

the same patent.”85 The PTAB applies the General Plastic standards to deny a 

serial petition if the petition is filed after a previous petition challenging the same 

patent was denied on its merits.86 Then, in 2018, the Supreme Court’s decision 

in SAS Institute Inc. v. Iancu unintentionally gave the PTAB greater incentive to 

exercise discretionary denials by requiring the PTAB to review all challenged 

claims when instituting IPR petitions.87 That same year, the PTAB explicitly 

noted in NHK Spring Co. v. Intri-Plex Technologies, Inc. that parallel district 

court proceedings can be used as justification for exercising discretionary 

 

 80. 35 U.S.C. § 314(a). 

 81. 579 U.S. at 280–84. 

 82. See Fraizer & Auvil, supra note 11. 

 83. Steven C. Carlson, Weaponizing IPRs, 12 LANDSLIDE (Sep. 22, 2019), 

https://www.americanbar.org/groups/intellectual_property_law/publications/landslide/2019-

20/september-october/weaponizing-iprs/ [https://perma.cc/VDC4-7ZGV]. 

 84. No. IPR2016-01357, Paper 19 (P.T.A.B. Sep. 6, 2017) (designated precedential Oct. 18, 

2017). 

 85. Patent Trial and Appeal Board Multiple Petitions Study, USPTO, 3 (July 2023), 

https://www.uspto.gov/sites/default/files/documents/ptab_multiple_petitions_study_fy2021-

2022_update.pdf [https://perma.cc/U46L-8MNB]. 

 86. See David Linden & Dave Maiorana, PTAB Applies General Plastic Factors to Serial 

Petitions Seeking Joinder, JONES DAY (Sep. 15, 2023), https://www.ptablitigationblog.com/ptab-

applies-general-plastic-factors-to-serial-petitions-seeking-joinder/ [https://perma.cc/52E2-37NW]. 

 87. 584 U.S. 357, 362–63 (2018). 



416 Berkeley Technology Law Journal [Vol. 41:401 

denials.88 Finally, in 2020, the PTAB in Apple Inc. v. Fintiv, Inc. set forth six 

factors to be used by the PTAB in determining whether to end a petition with a 

discretionary denial. These factors are: 

 

1. [W]hether a stay [in a co-pending parallel district court proceeding] 

exists or is likely to be granted if [an IPR] is instituted . . . 

2. [P]roximity of the [district] court’s trial date to the [PTAB’s] 

projected statutory deadline . . . 

3. [I]nvestment in the parallel proceeding by the [district] court and 

parties . . . 

4. [O]verlap between issues raised in the [IPR] petition and in the 

parallel [district court] proceeding . . . 

5. [W]hether the [IPR] petitioner and the defendant in the parallel 

[district court] proceeding are the same party . . . 

6. [O]ther circumstances that impact the [PTAB’s] exercise of 

discretion, including the merits . . .89 

 

In the year following the Fintiv decision, the PTAB applied the Fintiv 

factors in nearly half of all IPR institution decisions.90 In response to this 

dramatic increase in the importance of discretionary denials,91 Director Vidal 

issued a memorandum on June 21, 2022 (“2022 Memorandum”) seeking to limit 

and clarify the scope of the Fintiv holding.92 

D. Former Director Vidal’s Approach to Discretionary Denials During the 

Biden Administration 

After her 2022 Memorandum and the completion of a parallel litigation 

study she initiated,93 Director Vidal announced an Advance Notice of Proposed 

 

 88. NHK Spring Co. v. Intri-Plex Techs., Inc., No. IPR2018-00752, Paper 8, at 19–20 (P.T.A.B. 

Sep. 12, 2018) (designated precedential May 7, 2019). 

 89. Apple Inc. v. Fintiv, Inc., No. IPR2020-00019, Paper 11, at 6–14 (P.T.A.B. Mar. 20, 2020) 

(precedential May 5, 2020) (emphasis omitted). 

 90. See USPTO, PATENT TRIAL AND APPEAL BOARD PARALLEL LITIGATION STUDY, 8 (June 

2022), 

https://www.uspto.gov/sites/default/files/documents/ptab_parallel_litigation_study_20220621_.pdf 

[https://perma.cc/LWY2-VR5K]. For further discussion regarding the impact of Fintiv on IPR 

institution decisions, see Discretion Dominant: 45% of All 2021 Institutions Analyzed Fintiv, UNIFIED 

PATS. (Mar. 21, 2022), https://www.unifiedpatents.com/insights/discretion-dominant-45-of-all-2021-

institutions-analyzed-fintiv [https://perma.cc/YWM3-FMN3]. 

 91. The USPTO received over 800 comments in response to a Request for Comments on the 

PTAB’s approach to exercising discretion following Fintiv. See Memorandum from Katherine K. Vidal, 

Under Sec’y of Com. for Intell. Prop. & Dir. of the USPTO, to Members of the Patent Trial and Appeal 

Board, at 2 (June 21, 2022) (rescinded Feb. 28, 2025) [hereinafter Vidal 2022 Memorandum], 

https://www.uspto.gov/sites/default/files/documents/interim_proc_discretionary_denials_aia_parallel_

district_court_litigation_memo_20220621_.pdf [https://perma.cc/64WW-7QW4]. 

 92. See generally Vidal 2022 Memorandum, supra note 91. 

 93. See id. 
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Rulemaking on April 20, 2023.94 Her Proposed Rulemaking introduced potential 

changes to the rules of practice for IPRs and asserted that these changes would 

promote the AIA’s goals of providing more efficient alternatives to traditional 

district court litigation and increasing patent quality.95 Three topics were at the 

center of what Director Vidal sought to address in her Proposed Rulemaking: 

stipulations in consideration of parallel litigation; standing to petition for the 

institution of an IPR; and the effects of estoppel on subsequent post-grant 

validity challenges at both the PTAB and district court levels. We detail the first 

topic as most relevant to this study before briefly explaining the other two. 

1. Parallel Litigation Stipulations 

In the 2020 decision, Sotera Wireless, Inc. v. Masimo Corp., the PTAB 

confronted the question of how a stipulation filed by a petitioner in a parallel 

district court proceeding regarding an IPR institution request with overlapping 

invalidity claims should impact the Board’s discretionary denial decision in that 

IPR.96 In this stipulation, the petitioner agreed not to pursue any of the invalidity 

grounds raised (or that could reasonably have been raised) in its IPR institution 

request in district court litigation if the PTAB instituted an IPR.97 The PTAB 

held that the stipulation fell within the scope of the fourth Fintiv factor,98 

explaining that because this factor weighed so strongly against discretionary 

denial, it would grant IPR institution even though the remaining Fintiv factors 

were largely neutral.99 This practice became known in the U.S. patent law 

community as a “Sotera stipulation.”100 

 

 94. See Changes Under Consideration to Discretionary Institution Practices, Petition Word-

Count Limits, and Settlement Practices for America Invents Act Trial Proceedings Before the Patent 

Trial and Appeal Board, 88 Fed. Reg. 24,503 (Apr. 21, 2023) (to be codified at 37 C.F.R. pt. 42) 

[hereinafter Vidal’s Proposed Rulemaking]. “An agency that is in the preliminary stages of rulemaking 

may publish an ‘Advance Notice of Proposed Rulemaking’ in the Federal Register to get more 

information [from the public]. The Advance Notice is a formal invitation [to the public] to participate in 

shaping the proposed rule and starts the notice‐and‐comment process in motion.” A Guide to the 

Rulemaking Process, OFF. FED. REG. (Jan. 2011), 

https://www.federalregister.gov/uploads/2011/01/the_rulemaking_process.pdf 

[https://perma.cc/A4RS-XSJJ]. 

 95. See generally Vidal’s Proposed Rulemaking, supra note 94; see also H.R. REP. NO. 112-98, 

at 48 (illustrating legislative objectives of the AIA). 

 96. See generally Sotera Wireless, Inc. v. Masimo Corp., No. IPR2020-01019, Paper 12 

(P.T.A.B. Dec. 1, 2020). 

 97. Id. at 13–14. The stipulation largely mirrored AIA statutory estoppel language. See 35 

U.S.C. § 315(e). 

 98. The fourth Fintiv factor considers “overlap between issues raised in the petition and in the 

parallel proceeding.” See Sotera Wireless, No. IPR2020-01019, Paper 12, at 18–19. 

 99. Id. at 14–21. 

 100. See David McCombs, Eugene Goryunov & Jonathan Bowser, IPR Tricks of the Trade: 

Evolving Standards for Stipulations to Avoid Discretionary Denial, REUTERS (July 13, 2023), 

https://www.reuters.com/legal/legalindustry/ipr-tricks-trade-evolving-standards-stipulations-avoid-

discretionary-denial-2023-07-13/. 
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Sotera stipulations quickly became a popular patent litigation strategy, 

boasting a 96 percent success rate for avoiding discretionary denial for an IPR 

petition at the PTAB.101 In her 2022 Memorandum, Director Vidal praised the 

practice as an effective means of “avoid[ing] inconsistent outcomes between the 

PTAB and the district court and allow[ing] the PTAB to review grounds that the 

parallel district court litigation [would] not resolve.”102 Through her Proposed 

Rulemaking, Director Vidal sought to formally adopt Sotera stipulation practice 

and even suggested replacing the Fintiv test altogether. If this proposal had been 

fully adopted, the PTAB would have exercised its discretion to deny institution 

only in the presence of parallel litigation, and only if the parties could not agree 

to a Sotera stipulation.103 

Director Vidal also considered adopting an additional stipulation practice 

first illustrated by the PTAB in Sand Revolution, II, LLC v. Continental 

Intermodal Group – Trucking LLC.104 In Sand Revolution, the petitioner 

stipulated to forgo any of the “same” grounds on invalidity in future district court 

litigation in exchange for avoiding discretionary denial of his IPR institution 

request.105 In contrast to Sotera stipulations, these Sand Revolution stipulations 

“[do] not necessarily prevent a petitioner from using a reference that was not 

raised, but reasonably could have been raised in an IPR, as part of an invalidity 

argument in [later] district court [litigation].”106 

Director Vidal referenced the results of her parallel litigation study107 to 

demonstrate the effectiveness of her introduction of Sotera stipulations to 

balance the USPTO’s “mission to issue and maintain robust and reliable patents, 

while advancing the goals of the [AIA].”108 Director Vidal’s study found that 

after Fintiv was designated precedential, parallel litigation was raised as a 

consideration for IPR discretionary denials in about 40 percent of all cases.109 

The study also found that Fintiv-based discretionary denials peaked during the 

second quarter of the 2021 fiscal year but faced a significant drop thereafter.110 

The study further demonstrated that the USPTO’s guidance on using stipulations 

 

 101. See Gene Quinn, Sotera Stipulations Less Likely Given Vidal Memo on PTAB Discretion, 

IPWATCHDOG (June 23, 2022), https://ipwatchdog.com/2022/06/23/sotera-stipulations-less-likely-

given-vidal-memo-ptab-discretion/ [https://perma.cc/AWJ4-899H]. 

 102. Vidal 2022 Memorandum, supra note 91, at 7–8. 

 103. Vidal’s Proposed Rulemaking, supra note 94, at 24,515. 

 104. See id.; see generally Sand Revolution, II, LLC v. Cont’l Intermodal Grp. – Trucking LLC, 

No. IPR2019-01393, Paper 24 (P.T.A.B. June 16, 2020). 

 105. Sand Revolution, II, No. IPR2019-01393, Paper 24, at 12 n.5. 

 106. Vidal’s Proposed Rulemaking, supra note 94, at 24,515. 

 107. See generally PATENT TRIAL AND APPEAL BOARD PARALLEL LITIGATION STUDY, supra 

note 90. 

 108. Director Vidal Provides Clarity to Patent Trial and Appeal Board Practice on Discretionary 

Denials of Patent Challenges Based on Parallel Litigation, USPTO (June 22, 2022), 

https://www.uspto.gov/about-us/news-updates/director-vidal-provides-clarity-patent-trial-and-appeal-

board-practice [https://perma.cc/5ZEJ-4XS7]. 

 109. Id. 

 110. Id. 
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led to an increase in stipulation filings and a significant decrease in Fintiv-based 

denials.111 In other words, the evidence supports Director Vidal’s contention that 

with stipulations, discretionary denials by and large only occurred where patent 

owners perceived unavoidable duplication or strategic abuse with the petition 

moving forward. 

2. Additional Proposals in Former Director Vidal’s Proposed Rulemaking 

Beyond the use of stipulations to avoid discretionary denials, Director 

Vidal’s Proposed Rulemaking detailed innovations to standing and the scope of 

estoppel in IPRs. With respect to standing, she proposed several new 

considerations for discretionary denial practice. These included: (1) whether a 

petition satisfies a heightened “compelling merits” standard; (2) whether a 

petitioner meets certain characteristics as a non-practicing entity under a “for 

profit” test; and (3) whether under-resourced patent owners may seek specific 

protections pursuant to a safe harbor provision.112 

In her 2022 Memorandum, Director Vidal acknowledged and encouraged 

interpretation of the sixth Fintiv factor, which instructs the PTAB to consider 

any “other circumstances,” including “the merits [of the petition]”113 to include 

the PTAB’s determination of whether a petition meets a “compelling merits” 

standard.114 Specifically, Director Vidal explained that, notwithstanding the 

petition meeting the other five Fintiv factors favoring discretionary denial, the 

PTAB should not exercise its discretion to deny institution if the petition presents 

a “compelling unpatentability challenge[].”115 

Director Vidal’s Proposed Rulemaking suggested formally adopting the 

“compelling merits” test within the PTAB’s discretionary denial practice.116 

Under this approach, an IPR petitioner would have the burden of presenting 

evidence to the PTAB that gives rise to a “firm belief or conviction” that it is 

“highly likely” the petitioner would prevail with respect to at least one of the 

challenged claims in order to avoid discretionary denial under Fintiv.117 She went 

so far as to propose that a petitioner whose request for IPR institution met this 

compelling merits standard should be allowed to proceed, regardless of whether 

the petition met the factors that would usually compel discretionary denial.118 

 

 111. Id. 

 112. Vidal’s Proposed Rulemaking, supra note 94, at 24,504, 24,507–09, 24,514–16. 

 113. Apple Inc. v. Fintiv, Inc., No. IPR2020-00019, Paper 11, at 6 (P.T.A.B. Mar. 20, 2020) 

(precedential May 5, 2020). 

 114. Vidal 2022 Memorandum, supra note 91, at 3–5. 

 115. Id. at 4–5; see also CommScope Techs. LLC v. Dali Wireless, Inc., No. IPR2022-01242, 

Paper 23, at 6 (P.T.A.B. Feb. 27, 2023) (clarifying that the compelling merits test is not intended to be 

used as a substitute for the Fintiv test, but rather as a final consideration if the first five Fintiv factors 

weigh in favor of discretionary denial). 

 116. Vidal’s Proposed Rulemaking, supra note 94, at 24,504, 24,506–09. 

 117. Id. at 24,504, 24,507. 

 118. Id. at 24,508–09. Director Vidal defined a “compelling merits” standard as higher than the 

reasonable likelihood standard required for IPR institution and higher than a preponderance of evidence 
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Additionally, Director Vidal proposed a “for-profit” test that would permit 

the PTAB to exercise its discretion and deny an IPR institution request filed by 

an entity that meets certain characteristics associated with what some patent 

owners consider IPR abusers.119 These characteristics included (1) maintaining 

for-profit status, (2) having not been sued on the challenged patent nor threatened 

with infringement to give rise to declaratory judgment jurisdiction, (3) being a 

non-practicing entity,120 and (4) having no substantial relationships with any 

other entities that fall outside the scope of the aforementioned characteristics.121 

The clear target of this test was Unified Patents, a member-funded company that 

seeks to deter the assertion of low-quality patents by non-practicing entities.122 

Because its primary business is filing IPRs on behalf of manufacturers and 

service providers, it is not itself a target of patent infringement assertions.123 To 

operate, it relies on the low standing requirement for filing IPR petitions.124 

Unified Patents argues that allowing third parties to petition for IPR institution 

serves to promote Congress’s intent when creating IPR to create cheaper 

methods of testing post-grant patent validity.125 

 

standard. See id. at 24,507–08. For more information on the “compelling merits” standard, see Safiya 

Aguilar & Amanda K. Murphy, Director Vidal Clarifies That the Compelling Merits Determination is 

Not a Substitute for the Fintiv Analysis, FINNEGAN (Mar. 6, 2023), 
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compelling-merits-determination-is-not-a-substitute-for-the-fintiv-analysis.html 
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 119. See Vidal’s Proposed Rulemaking, supra note 94, at 24,508. For examples of what IPR 

abuse can entail, see Adam Philipp, Patent Office Director Finds Petitioners Abused IPR Process, AEON 

L. (Dec. 26, 2022), https://aeonlaw.com/patent-office-director-finds-petitioners-abused-ipr-process/ 

[https://perma.cc/KF6A-AZRK]. 

 120. Non-practicing entities (NPEs) are defined as companies that exist purely to collect patents.  
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 121. Vidal’s Proposed Rulemaking, supra note 94, at 24,508; see also W. Karl Renner, David L. 

Holt, Jennifer J. Huang, Kim Leung, Usman Khan & Casey M. Kraning, USPTO Issues Advance Notice 

of Proposed Rulemaking for PTAB Proceedings, FISH & RICHARDSON (Apr. 26, 2023), 

https://www.fr.com/insights/thought-leadership/blogs/legal-alert-uspto-issues-advance-notice-of-

proposed-rulemaking-for-ptab-proceedings/ [https://perma.cc/Z87F-ZA3X] (outlining the “for-profit” 

factors from Vidal’s Proposed Rulemaking, supra note 94). 

 122. See UNIFIED PATS., https://www.unifiedpatents.com/ [https://perma.cc/8REE-8XEH] (last 

visited Mar. 19, 2026). 

 123. See FAQ, UNIFIED PATS., https://www.unifiedpatents.com/faq [https://perma.cc/7P8B-

3K4T] (last visited Mar. 19, 2026). 

 124. See id. 

 125. Unified Pats., LLC, Comment Letter on Changes Under Consideration to Discretionary 

Institution Practices (June 20, 2023), https://downloads.regulations.gov/PTO-P-2020-0022-

0761/attachment_1.pdf [https://perma.cc/KKQ5-TL6H]. 
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Next, Director Vidal proposed creating a safe harbor provision for under-

resourced patent owners.126 Recognizing that providing support for independent 

inventors and small businesses is a priority for the USPTO and acknowledging 

concerns regarding the costs associated with defending patent validity 

challenges, Director Vidal proposed a safe harbor where the PTAB would 

exercise discretion to deny certain petitions brought to challenge the validity of 

patents owned by under-resourced owners.127 

Regarding the topic of estoppel, Director Vidal suggested in her Proposed 

Rulemaking that the PTAB consider “prior final adjudications” as a separate and 

independent basis for discretionary denial.128 Under this proposal, the PTAB 

would exercise discretion to deny IPR petitions challenging claims previously 

upheld in finalized decisions by district courts, other AIA proceedings, and ex 

parte re-examinations.129 Factors for the PTAB to consider in making a 

discretionary denial on the basis of final prior adjudications include: (1) whether 

a petitioner has standing to challenge validity at the district court level or 

“intends to pursue commercialization of a product or service in the field of the 

invention of a challenged claim”; (2) whether the petitioner is a real party in 

interest or in privity with the prior validity-challenging party; (3) whether a prior 

final adjudication upheld the validity of claims that are similar or “substantially 

overlap” with the presently challenged claims; and (4) whether the petition meets 

a compelling merits standard.130 

E. Recent Developments with the Second Trump Administration 

The USPTO rescinded former Director Vidal’s Proposed Rulemaking on 

February 28, 2025, the beginning of the second Trump Administration.131 Chief 

Administrative Patent Judge Scott Boalick then issued a memorandum 

addressing the rescission on March 24, 2025.132 Most relevant to this Article, 

Judge Boalick explained that, going forward, Sotera stipulations would be highly 

relevant to, but not dispositive of, a discretionary denial decision.133 

 

 126. See Vidal’s Proposed Rulemaking, supra note 94, at 24,504, 24,507–509. 

 127. Id. at 24,504, 24,509, 24,514–16. 

 128. Id. at 24,510. 
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 131. See generally Memorandum from Scott R. Boalick, Chief Admin. Pat. J., to Members of the 

Patent Trial and Appeal Board (Mar. 24, 2025), 
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discretionary denial, but compelling merits are not dispositive. Id. at 2–3. 
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Two days later, Acting Director Coke Morgan Stewart announced a new 

Interim Process for PTAB Workload Management (“2025 Interim Process”),134 

which included fundamental changes to former Director Vidal and the Biden 

Administration’s approach to IPRs and discretionary denials.135 The most 

striking of these changes was Acting Director Stewart’s bifurcation of the 

discretionary denial issue. Under her direction, the Director herself—with or 

without the guidance of at least three PTAB judges—determined whether 

discretionary denial of IPR institution was appropriate.136 If it was not, then the 

petition was returned to the assigned three-judge panel to determine the merits 

and other non-discretionary statutory reasons to deny institution.137 

The 2025 Interim Process had a stated goal of managing the PTAB’s 

workload during a period of staff shortages caused by the return-to-office 

requirement and the new Department of Government Efficiency’s (DOGE) 

recommendations. Beyond bifurcating discretionary denial decisions, the new 

process allowed parties to submit longer briefs on the issue.138 It is difficult to 

see how this process conserved the PTAB’s resources; it also undoubtedly 

elevated the importance of the discretionary denial determination beyond former 

Director Vidal’s preferred approach of allowing the parties to figure it out on 

their own. The 2025 Interim Process also included an expanded set of 

considerations beyond the Fintiv factors that the PTAB could reference when 

determining whether to exercise discretionary denial. These included: (1) 

whether the PTAB or another forum has already adjudicated the validity or 

patentability of the challenged patent claims; (2) whether there have been 

changes in the law or new judicial precedent issued since issuance of the claims 

that may affect patentability; (3) the strength of the unpatentability challenge; 

(4) the extent of the petition’s reliance on expert testimony; (5) settled 

expectations of the parties, such as the length of time the claims have been in 

force; (6) compelling economic, public health, or national security interests; and 

(7) any other considerations bearing on the Director’s discretion.139 

Several of these factors have little or no relationship to petitioner abuse of 

the IPR process, duplicative proceedings, or the likelihood that a patent is valid. 
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For example, the “settled expectations” factor would seem to provide owners of 

broad but low-quality patents with a path to simply fly under the radar for long 

enough until it would violate the owners’ “expectations” to invalidate their 

patents. After providing this expanded list, the 2025 Interim Process stated that 

“[t]he Director will also consider the ability of the PTAB to comply with 

pendency goals for ex parte appeals, its statutory deadlines for AIA proceedings, 

and other workload needs.”140 This, too, lacks a connection to petitioner abuse 

or patent quality. Although it may be necessary during periods of budgetary 

uncertainty, it could also be used as a self-fulfilling “out” for an administration 

to prevent the PTAB from doing its work. In sum, while former Director Vidal’s 

approach appeared tailored toward balancing the need to eliminate duplicative 

proceedings with the goal of IPR to elevate patent quality via relatively cheap 

and readily available patentability trials at the PTAB, the second Trump 

Administration’s direction so far is to expand the use of discretionary denials and 

decrease the rate of instituted IPRs. 

John Squires became the new USPTO Director on September 18, 2025.141 

Less than one month after his confirmation, Director Squires introduced a major 

change to IPR proceedings: limiting the determination of IPR institution solely 

to the Director’s discretion.142 Rather than delegating merit-based institution 

determinations to PTAB panels, the Director is now personally responsible for 

deciding whether to institute IPR through a “summary notice.”143 The first of 

Director Squires’s summary notices was completely devoid of any detail 

regarding the merits underlying the institution decision; it merely stated whether 

or not IPR would be instituted.144 While later summary notices provide some 

details regarding why an IPR institution was granted or denied,145 the clear and 

overwhelming trend of Director Squires’s decisions disfavors IPR institution.146 

It is unclear what relationship Director Squires’s approach has to petitioner 

abuse of the IPR process, duplicative proceedings, or the likelihood that a patent 
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12, 2025), https://patentlyo.com/patent/2025/11/usptos-institution-rate.html [https://perma.cc/AM2Q-
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is valid. Rather than focusing on the technical merits, Director Squires’s 

approach appears to be more of a procedural gatekeeping mechanism.147 Further, 

it grossly undermines the PTAB’s intended role as a technical adjudicator.148 By 

personally considering each institution decision, Director Squires will inevitably 

spend less time on each review. Whether this will increase or decrease the rate 

at which the PTAB ultimately finds patents unpatentable is to be determined.149 

But even if the relative rate of post-grant patentability findings does not change, 

the number of “bad” patents that survive review is bound to increase. This 

change will also disproportionately affect smaller entities, which lack the 

resources to litigate validity in the district court setting.150 Further, third-party 

challenges—a unique aspect of IPR—may also decrease, resulting in the survival 

of more low-quality patents. 

Another downside of Director Squires’s approach is that it lacks 

transparency. The concise nature of the summary notices provides the public 

with less information about how the USPTO views the merits of a patent validity 

challenge.151 The reasoning backing an institution decision can be highly 

important to parties disputing validity. Without this information, parties may be 

forced to address all grounds for potential invalidation, increasing costs and 

decreasing efficiency in later proceedings.152 In sum, Director Squires’s changes 

may undo much of what the AIA has already accomplished in providing more 

efficient alternatives to traditional district court litigation and increasing patent 

quality.153 

III. 

HIGH-STAKES POLICY ARGUMENTS FOR AND AGAINST DISCRETIONARY 

DENIALS 

Stakeholders’ opinions on the PTAB’s robust use of discretionary denial 

practice are largely the opposite of their general support or opposition to robust 

IPR practice. Technology implementors, especially large tech companies and 

other producers that are targets of non-practicing entities (NPEs), strongly 
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support IPR practice because they believe it acts as an economical confirmation 

of the validity of patents important enough to assert and as a deterrence against 

the common practice of patent trolls seeking nuisance value settlements on low-

quality patents.154 Patent owners, including many independent inventors, 

startups, and patent licensing firm NPEs, tend to dislike IPRs and—if they must 

exist—have welcomed greater PTAB discretion to deny institution.155 

These battle lines were drawn at the start of IPR practice at the PTAB. In 

2013, former Federal Circuit Chief Judge Rader famously accused the PTAB of 

being the patent “death squad.”156 Initially, this nickname was not unfounded. 

IPR invalidity rates during the first years following the enactment of the AIA 

were pointedly high: in 2013, 87 percent of IPR petitions were instituted, and all 

challenged claims were held unpatentable in 83 percent of these instituted cases 

(72% of all IPR petitions).157 Of course these early statistics alarmed patent 

holders.158 However, the institution rate since 2015 has oscillated between 60 

and 70 percent,159 weakening the “death squad” moniker. Nevertheless, the 

relatively high institution rate still demonstrates that many patents subject to IPR 

petitions will be invalidated. 

In addition to high invalidity rates, it is expensive for owners to defend 

patent validity in IPR proceedings.160 Owners targeted with IPR petitions have 

typically spent tens to hundreds of thousands of dollars to obtain their patents, 

which come with a presumption of validity.161 Unsurprisingly, they wonder why 

they must now spend additional hundreds of thousands of dollars to vindicate the 

intellectual property rights they already believed they possessed. As a result, 

inventors and patent owners welcomed the USPTO’s development of 
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discretionary denial practice post-Cuozzo, at least as a partial respite from the 

lack of finality as to their patent rights and to what inventors considered the 

increasing practice of large companies multiplying the costs of IPRs with serial 

petitions. 

The remainder of Part III details these high-stakes arguments for and 

against discretionary denial practice. Section III.A discusses the policy 

arguments in favor of discretionary denial, highlighting concerns about strategic 

abuse and excessive defense costs for patent owners. Section III.B presents the 

main counterargument, that is, that discretionary denials diminish the ability of 

IPRs to solve the public goods problem of too few invalidity trials given the high 

volume of low-quality patents. Finally, Section III.C addresses the high-profile 

case of VLSI v. Intel, which, if representative of a significant number of 

discretionary denials, demonstrates that the practice itself frequently leads to 

wasteful, duplicative, and inconsistent litigation. 

A. Principal Policy Arguments in Favor of Discretionary Denials 

Patent owners and other proponents of robust discretionary denial practice 

argue that it lessens the risk that IPRs can be used to harass and wear down 

patentees.162 This phenomenon is particularly acute when a patent is subject to 

serial petitions challenging its validity, a tangible risk for IPRs because the AIA 

only expressly provides for denying petitions based on “substantially the same 

prior art or arguments.”163 Thus, the accessibility of IPRs may expose patentees 

to repeated challenges, raising concerns about the stability and enforceability of 

their rights, and, as a result, patentees may face substantially higher adjudication 

costs.164 

Such costs can refer to the risk that a patent may be held invalid after being 

granted, potentially chilling its enforcement or leading to licensing agreements 

inconsistent with the patent’s economic value.165 These costs arise from the 

inherent uncertainty about the validity of any given patent and may manifest in 

two ways.166 First, prior unsuccessful challenges do not prevent subsequent 

attempts at invalidation by other parties, thereby extending scrutiny over the 

whole period of exclusivity so long as the patentee continues to enforce the 

patent.167 Second, an increased number of challenges raises the likelihood of 

invalidation, potentially reducing a patent’s economic value by subjecting it to a 

greater risk than a traditional patent examination proceeding.168 
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Adjudication costs may also refer to the economic burden of repeatedly 

defending a patent’s validity, which can decrease the net positive value of the 

right.169 These costs can exist in two forms. First, direct costs that are incurred 

in every proceeding can be substantial.170 For example, the estimated median 

cost to adjudicate a patent through appeal in an IPR ranges from $0.5 million up 

to $0.8 million.171 Second, validity challenges tend to concentrate on patents with 

higher economic value, significantly stacking costs onto a narrow set of 

patentees.172 Combined, these costs can divert a patentee’s resources and 

attention from ongoing commercialization efforts.173 

The dire practical implications of this argument are powerfully articulated 

by Professor Adam Mossoff, who argues that Big Tech has been abusing IPRs 

through non-stop, serial and duplicative attacks on inventor rights.174 Mossoff 

champions the view that IPR proceedings have been used “by large, well-funded 

Big Tech companies that try to steal technologies owned by inventors or small 

businesses.”175 He asserts they do so through so-called “predatory infringement,” 

where infringers gladly pay the price of serial IPRs to continue unlicensed use 

of valuable technology, and innovators lack the financial resources to continue 

the defense of their patent rights.176 

Mossoff also describes predatory infringement as a successful strategy due 

to the weight of legal changes since 2005, making it more expensive to enforce 

patents and less likely for owners to win.177 Combine those changes with the 

estimated $300,000 to $600,000 cost of defending a single PTAB proceeding,178 

and patent owners are in an untenable position. 

For a patent owner, the approximately one-half-million dollars in expenses 

imposed by the PTAB is a pure cost with no potential upside. If the patent owner 

loses at the PTAB, its patent is canceled. But if the petitioner loses, the patent 

owner does not gain anything. The patent owner has paid approximately one-
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 172. See Reilly, supra note 164, at 131. 

 173. Id. at 130–31. 
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half-million dollars in costs to its lawyers, and it must continue to defend its 

patent against further PTAB petitions or in parallel court proceedings. In short, 

for patent owners, the PTAB represents the classic perverse adage, “heads, I win, 

tails, you lose.”179 

For opponents of IPRs, duplicative PTAB proceedings shift the position of 

patent owners from dire to impossible. According to Mossoff, serial petition 

abuse, especially against patent owners who sue big tech companies, began early 

in the life of the PTAB.180 He cites the example of Zond, Inc., a plasma discharge 

technology developer that in 2014 faced ninety total PTAB petitions after it had 

sued Intel, Toshiba, AMD, and others for infringement.181 Intel alone filed 

twenty-seven petitions against Zond.182 Mossoff also provides several other 

frustrating examples of patent owners being buried in IPRs and other PTAB 

proceedings, including E-Watch, Inc., which, after suing Apple, Sony, Samsung, 

LG, and Huawei for a patent involving wireless image and video collection, 

processing, and distribution, faced twelve separate petitions.183 

While Mossoff would prefer that the PTAB be eliminated entirely, he 

recognized the value of discretionary denials as practiced with the adoption of 

the Fintiv factors in somewhat leveling the playing field and reducing the ability 

of Big Tech to use serial duplicative PTAB proceedings “as a legal cudgel in 

their predatory infringement toolbox.”184 He indicates that the proof is 

represented in the reaction of Big Tech, which immediately sued the USPTO to 

try to end the practice.185 This challenge has backfired, with the Federal Circuit 

holding in February 2026 that the USPTO Director has nearly unlimited 

discretion on IPR institution.186 While Mossoff’s argument in favor of 

discretionary denials to restrict the use of IPRs for predatory infringement is 

powerful, so too is the main argument against discretionary denials. 

B. Principal Policy Arguments Against Discretionary Denials 

We introduced this Article with a short explanation of how a robust IPR 

process can solve a real-life public goods problem and address concerns about 

the under-provision of patent validity challenges.187 We explain that because the 

USPTO grants many low-quality patents covering old or obvious ideas and 
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 180. Id. at 9. 
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because of the high costs associated with traditional district court litigation, it is 

typically a rational choice for individual technology users targeted by patent 

owners to settle rather than litigate through a final judgment on the merits.188 

This trend of settling over litigating validity creates a public goods problem when 

many firms are using the patented technology because the result of one user 

challenging patent validity is: (1) non-excludable: it benefits all affected entities, 

even those that did not litigate; and (2) non-rivalrous: the use of the knowledge 

incorporated into the invalidated patent by one entity does not reduce its 

availability to others.189 

By extension, when defendants do litigate through a judgment of invalidity, 

their competitors can act as free riders,190 taking advantage of the benefits of 

invalidating a patent without incurring the corresponding costs.191 Again, 

fundamental characteristics of patent litigation generally result in under-

provision of patent validity trials.192 These include that challenging a patent 

imposes high costs on the individual litigant, whereas the benefits are widely 

distributed because any competitor can profit from the litigation outcome 

without sharing its burden.193 Further, litigation costs are undeniably high194 

relative to the expected payoff for the party seeking to invalidate a patent and fee 

shifting is unavailable outside of “exceptional cases.”195 Finally, for this public 

goods problem to exist, the USPTO must grant invalid patents. 

To illustrate the public goods problem, consider a hypothetical case with a 

patent whose expected value to the owner is $100 million if judged valid and 

thus infringed by the ten existing producers in the industry. Further assume the 

producers and patent owners all believe there is a 50 percent chance the patent is 
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 191. See Joseph S. Miller, Joint Defense or Research Joint Venture? Reassessing the Patent-

Challenge-Bloc’s Antitrust Status, 2011 STAN. TECH. L. REV. 5, 13–14 (2011). 
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365, 367 (2000) (discussing high litigation costs, especially when disputes proceed to jury trial). 
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invalid as covering old or obvious ideas. Patent Owner sues Producer 1, 

demanding it pay $10 million, one tenth of industry-wide damages. Producer 1, 

expecting that a validity trial is as good as a coin flip, must still consider whether 

it is worth it to challenge validity, knowing that it will have to spend $2 million 

in litigation costs,196 for what we have assumed is a 50 percent chance of paying 

no damages after a final judgment of invalidity. Producer 1 thus faces an 

expected payoff from litigating through trial of negative $7 million.197 

Accordingly, if economically rational, Producer 1 will settle the case for 

anything less than $7 million, and in many cases, Patent Owner will agree, given 

the uncertain validity outcome, its own litigation costs, and the value of a 

successful settlement as a signal to the other producers in the industry. 

If, however, there was some way to significantly decrease Producer 1’s cost 

of challenging validity, it will do so despite the external benefits to its 

competitors. One solution would be for the ten producers to band together and 

agree to evenly fund Producer 1’s litigation and divide any judgment against it. 

If successful, the expected payoff for Producer 1 to litigate through a validity 

trial would become a much less burdensome negative $700,000. This shrinks the 

settlement range so much that Patent Owner may now think twice before even 

filing suit. Alternatively, society could create a cheaper forum to challenge patent 

validity where competitors can utilize third parties to further decrease the cost of 

such challenges; this was the very intent behind the creation of IPRs. 

The argument is well and good so far, but ultimately depends on the crucial 

assumption that patent quality is a major problem. Fortunately for proponents of 

IPRs, the evidence overwhelmingly shows that it is. Before discussing the 

evidence and how it motivated the AIA and the creation of the PTAB, what 

exactly do we mean by patent quality? Put simply, it is the likelihood that a 

granted patent meets all the statutory requirements for protection. In other words, 

low-quality patents are likely invalid. Miller has focused prior empirical work 

on patent quality on § 102 novelty and § 103 non-obviousness for the 

commonsense reason that granted patents lacking these traits are devoid of 

innovation, and incentivizing the development of new technology is the primary 

objective for granting inventors exclusive patent rights in the first place.198 Miller 

joins other scholars in qualifying the concept of patent quality with “likelihood” 

because it makes sense to think of inventor rights as probabilistic and contingent 

on unknown or misunderstood information (e.g., prior art) that supports or casts 

doubt on the validity of the claimed matter down the road when a granted patent 

is tested during enforcement.199 
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Overwhelming evidence from recent academic and government studies 

shows that patent quality is a major problem. In a recent report on patent quality, 

the Government Accountability Office (GAO) presented evidence that the 

USPTO has failed to effectively assess and manage the quality initiatives it 

began implementing in the wake of the AIA.200 The GAO found that patent 

examiners continue to believe they are incentivized to prioritize speed and 

quantity of examination over quality.201 Though unfortunate, pushing output is 

understandable given the current staggering backlog of approximately 800,000 

pending patent applications.202 However, according to the GAO, the bottom line 

is that when patent validity is tested in a district court, claims are invalidated 

nearly 40 percent of the time.203 

Miller’s first empirical study, published in 2013, supports the conclusion 

that the magnitude of the quality problem has been persistent since at least the 

early 2000s.204 That project found that 37 percent of litigated patents whose 

novelty and non-obviousness were tested through a final judgment on the merits 

were invalidated on at least one of those grounds.205 Further, through a statistical 

model that approximates an apples-to-apples comparison between litigated and 

non-litigated patents, Miller estimated that nearly 30 percent of all granted 

patents would be found to possess anticipated or obvious claims if their validity 

were litigated.206 In a soon to be published work in progress,207 Miller reapplies 

the methods of the 2013 study to patenting and litigation during the second 

decade of the 2000s. The main result from this updated analysis is that the 

invalidity rate on anticipation or obviousness of patents litigated during this 

decade has inched up to 39 percent, strongly supporting the conclusions of the 

GAO report. 

Given the GAO’s count of 365,000 patents granted during the 2024 fiscal 

year,208 these invalidity estimates suggest the USPTO grants approximately 

100,000 low-quality patents every year. The critical question is how best to 

address this unfortunate reality through policy. Supporters believe that a robust 
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system of post-grant proceedings is much more effective than simply bolstering 

the resources of the examination arm of the USPTO. The reason is understood 

through the economic idea of “rational ignorance,” first applied to patent 

examination by Professor Mark Lemley.209 Lemley argues that it would be 

inefficient to dramatically increase the USPTO budget for examination purposes 

because such a small share of granted patents are ever actually enforced or 

licensed.210 Specifically, he estimates that only about 1.5 percent of patents are 

ever litigated and only about 5 percent are ever the subject of licensing efforts.211 

These numbers suggest that the vast majority of patents serve short-term value 

to their owners and investors (perhaps as signals of research success) or long-

term, untested defensive value. Consequently, these patents never reach a point 

in the real world where their own owners believe enforcement is worth the cost. 

Thus, we believe that quality efforts should focus on those patents that are 

economically valuable enough for owners to litigate and technology users to 

challenge. This is exactly what has occurred with post-grant proceedings—

especially IPR—since enactment of the AIA. Rather than worrying too much 

about the quality of the hundred thousand new low-value patents each year, the 

U.S. patent system has been able to focus its resources on the five to ten thousand 

that innovators and technology users judge are worth the effort.212 

Petitioners and some technology companies, including in Big Tech, decried 

discretionary denial practice as harming the effectiveness of IPR.213 The 

narrative goes as follows: The overabundance of discretionary denials is due to 

the PTAB yielding to the overly optimistic trial schedules of some district court 

judges, resulting in the defendants facing the prospect of settlement as to avoid 

the greater expense—or perceived pro-plaintiff bias—of a potential jury trial.214 
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If the evidence supports the negative effects of discretionary denial practice, then 

it would counter the efficacy of IPR in solving the public goods problem of 

insufficient validity trials given the existence of numerous low-quality patents. 

We test the discretionary denial opponents’ rationale in the second part of the 

empirical analysis of this Article.215 But before turning to our analysis, we 

explain a second type of harm beyond exacerbating the public goods problem 

that could be created by discretionary denial practice. 

C. Arguments for Potential Waste from Discretionary Denials Even When 

Restricted to Parallel Proceedings 

Even if discretionary denial is used narrowly to avoid parallel proceedings, 

and even if punting IPRs to concurring parallel district court proceedings still 

leads to an invalidity trial, the practice could generate significant economic waste 

for litigants, the courts, and the USPTO. Such waste may stem from the post-

discretionary denial filing of many new lawsuits—some even resulting in jury 

verdicts upholding validity—before the PTAB or another venue ultimately steps 

in and invalidates the challenged patents. The frequently cited poster child 

illustrating this possibility is the ongoing legal battle between VLSI Technology, 

LLC (“VLSI”) and Intel Corp. (“Intel”). This is a long story, and the length is 

the point: critics argue that the PTAB’s failure to institute the first petitions 

challenging VLSI’s patents led to years of unnecessary litigation and 

inconsistent judgments. 

In 2019, VLSI sued Intel in the U.S. District Court for the Western District 

of Texas alleging Intel infringed two of its patents, U.S. Patent Nos. 7,523,373216 

(the ’373 patent) and 7,725,759217 (the ’759 patent).218 VLSI’s predecessor, 

VLSI Technology, Inc. (“VLSI Inc.”), was founded in 1979 and began as an 

integrated circuit designer and manufacturer.219 VLSI Inc. was a significant 

innovator throughout its history, but its success ebbed and flowed. During the 

mid-1990s, it ceded the personal computer chipset market to Intel because of the 
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latter’s ability to package-sell its processors and chipsets.220 By the late 1990s, 

VSLI Inc.’s most successful products were in the telecommunications sector.221 

In 1999, Royal Philips Electronics N.V. (“Philips”) acquired VSLI Inc. to gain 

its successful wireless handset integrated circuit business.222 Philips then spun 

off VSLI Inc.’s component assets to NXP Semiconductors N.V. (“NXP”).223 

Seeking to monetize VSLI Inc.’s legacy semiconductor patents, NXP licensed 

its intellectual property to VLSI, a patent licensing firm created for that 

purpose.224 

The ’373 and ’759 patents involve semiconductor technologies,225 which 

VLSI alleged Intel used without authorization in its microprocessors.226 VLSI’s 

existence as a NPE and its litigation against the surviving competitors of the 

original inventors’ now-deceased manufacturing firm are examples of a fairly 

common type of so-called “patent trolling.”227 As we now detail, the history of 

VLSI’s litigation against Intel, and Intel’s attempts to kill VLSI’s patents through 

the IPR process, is special because of the astonishing amount of apparent 

economic waste. The VLSI saga thus became the canary in the coal mine for 

opponents of discretionary denial, a mechanism intended to decrease duplicative 

proceedings but that, in this story, instead spurred the opposite. 

Just seven months after VLSI sued Intel for patent infringement in district 

court, Intel timely petitioned the PTAB for IPR of the ’373 patent.228 The PTAB 

soon denied institution of Intel’s IPR—effectively dismissing the proceeding—
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partly on the grounds that the parties had already significantly invested in district 

court litigation involving the ’373 patent.229 Then, on March 2, 2021, a jury in 

the Western District of Texas found that Intel infringed both patents and awarded 

VLSI over two billion dollars in damages.230 Intel appealed this holding to the 

U.S. Court of Appeals for the Federal Circuit.231 

Three months after VLSI’s win, a separate entity, OpenSky Industries LLC 

(“OpenSky”), petitioned the PTAB for new IPRs of the ’373 and ’759 patents.232 

OpenSky’s petitions copied Intel’s prior IPR filings extensively.233 Additionally, 

OpenSky filed identical supporting declarations of some of Intel’s experts.234 In 

its Preliminary Response, VLSI highlighted that OpenSky formed after the jury 

verdict against Intel came down in the Western District of Texas; VLSI further 

mentioned that OpenSky’s only actions since its formation were the filing of 

these IPR petitions against VLSI.235 Nevertheless, the PTAB instituted one of 

OpenSky’s IPRs while denying another, concluding that OpenSky showed a 

reasonable likelihood of prevailing with respect to the unpatentability of at least 

one challenged claim in the instituted proceeding.236 Moreover, after institution, 

the PTAB granted Intel’s motion for joinder in the IPR proceedings, allowing 

Intel “the opportunity to pursue a decision on the merits”237 despite the judgment 

against it in the Western District of Texas. In parallel, the PTAB instituted review 
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 232. OpenSky Indus. LLC v. VLSI Tech. LLC, No. IPR2021-01056, Paper 2 (P.T.A.B. June 7, 

2021) (petitioning for institution of IPR of the ’373 patent); OpenSky Indus. LLC v. VLSI Tech. LLC, 

No. IPR2021-01064, Paper 2 (P.T.A.B. June 7, 2021) (petitioning for institution of IPR of the ’759 

patent). 

 233. OpenSky Indus. LLC v. VLSI Tech. LLC, No. IPR2021-01064, Paper 102, at 7–8 (P.T.A.B. 

Oct. 4, 2022); see OpenSky Indus. LLC v. VLSI Tech. LLC, No. IPR2021-01056, Exhibit 2016 

(P.T.A.B. Sep. 24, 2021). 

 234. OpenSky Indus. LLC v. VLSI Tech. LLC, No. IPR2021-01064, Paper 102, at 8 n.4 

(P.T.A.B. Oct. 4, 2022); see OpenSky Indus. LLC v. VLSI Tech. LLC, No. IPR2021-01056, Paper 9, 

at 5–8 (P.T.A.B. Sep. 24, 2021). 

 235. OpenSky Indus. LLC v. VLSI Tech. LLC, No. IPR2021-01056, Paper 9, at 4 (P.T.A.B. Sep. 

24, 2021). 

 236. OpenSky Indus. LLC v. VLSI Tech. LLC, No. IPR2021-01056, Paper 18 (P.T.A.B. Dec. 

23, 2021) (denying institution of IPR of the ’373 patent); OpenSky Indus. LLC v. VLSI Tech. LLC, No. 

IPR2021-01064, Paper 43 (P.T.A.B. June 8, 2022) (granting institution of IPR of the ’759 patent and 

joinder to Intel’s IPR2022-00366, per Intel Corp. v. VLSI Tech. LLC, No. IPR2022-00366, Paper 14 

(P.T.A.B. June 8, 2022)). 

 237. See OpenSky Indus. LLC v. VLSI Tech. LLC, No. IPR2021-01064, Paper 43, at 11 

(P.T.A.B. June 8, 2022). 
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of the ’373 patent in an IPR brought by Patent Quality Assurance,238 and it 

similarly granted Intel’s motion for joinder in those proceedings.239 

In June 2022, Director Vidal sua sponte ordered Director Review of the 

PTAB proceedings involving the ’373 and ’759 patents.240 Recognizing issues 

concerning OpenSky’s conduct, Director Vidal ordered a Mandated 

Discovery241 to gain answers to questions regarding the “formation and business 

of OpenSky,” which OpenSky ultimately failed to comply with.242 OpenSky’s 

lack of response to Director Vidal’s discovery demands, along with VLSI’s 

allegations that OpenSky had abused the IPR process, led Director Vidal to issue 

a precedential decision that elevated Intel to an active party in the proceedings—

placing OpenSky in an “understudy” role—and ordered OpenSky to show cause 

as to why it should not be required to pay compensatory expenses.243 Director 

Vidal additionally directed the PTAB to reconsider its institution decision under 

a heightened “compelling merits” standard.244 

Despite Director Vidal’s Director Review Decision, by June 2023, the 

PTAB issued final written decisions for the IPRs of the ’373 and ’759 patents, 

holding all challenged claims in both patents unpatentable.245 VLSI filed a notice 

to appeal the PTAB’s final written decision for the ’759 patent to the Federal 

Circuit on July 13, 2023.246 Later, on December 4, 2023, the Federal Circuit 

reversed the 2021 district court judgment in favor of VLSI, holding Intel not 

liable for infringement of the ’759 patent.247 The Federal Circuit also affirmed 

that Intel infringed the ’373 patent, but vacated the damages award and remanded 

the case for further proceedings.248 In February 2024, VLSI filed a notice to 

 

 238.  Pat. Quality Assurance, LLC v. VLSI Tech. LLC, No. IPR2021-01229, Paper 10 (P.T.A.B. 

Jan. 26, 2022). 

 239. Pat. Quality Assurance, LLC v. VLSI Tech. LLC, No. IPR2021-01229, Paper 30 (P.T.A.B. 

June 6, 2022) (granting institution of IPR2021-01229, per Intel Corp. v. VLSI Tech. LLC, No. IPR 

2022-00479, Paper 13 (P.T.A.B. June 6, 2022)). 

 240. OpenSky Indus. LLC v. VLSI Tech. LLC, No. IPR2021-01064, Paper 41 (P.T.A.B. June 7, 

2022) (’759 patent); Pat. Quality Assurance, LLC v. VLSI Tech. LLC, No. IPR2021-01229, Paper 31 

(P.T.A.B. June 7, 2022) (’373 patent). 

 241. OpenSky Indus. LLC v. VLSI Tech. LLC, No. IPR2021-01064, Paper 47, at 9–11 (P.T.A.B. 

July 7, 2022). 

 242. OpenSky Indus. LLC v. VLSI Tech. LLC, No. IPR2021-01064, Paper 102, at 2–4, 13 

(P.T.A.B. Oct. 4, 2022). 

 243. Id. at 47, 50–51. 

 244. Id. at 49. 

 245. Pat. Quality Assurance, LLC v. VLSI Tech. LLC, No. IPR2021-01229, Paper 129 (P.T.A.B. 

June 13, 2023) (determining all challenged claims of the ’373 patent unpatentable); Intel Corp. v. VLSI 

Tech. LLC, No. IPR2021-01064, Paper 135 (P.T.A.B. May 12, 2023) (determining all challenged claims 

of the ’759 patent unpatentable). 

 246. OpenSky Indus., LLC v. VLSI Tech. LLC, No. IPR2021-01064, Paper 139, at 1 (P.T.A.B. 

July 13, 2023). 

 247. VLSI Tech. LLC v. Intel Corp., 87 F.4th 1332, 1343–45 (Fed. Cir. 2023). 

 248. Id. at 1345–49. 
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appeal the PTAB’s final written decision for the ’373 patent to the Federal 

Circuit.249  

The events outlined appear to fly in the face of (1) the AIA’s purpose of 

creating a relatively quick and less expensive alternative to district court 

litigation and (2) the goal of discretionary denial to do so while eliminating 

duplicative proceedings. In the VLSI saga, the PTAB’s early discretionary 

denials resulted in years of additional litigation that could have been avoided if 

the PTAB had decided Intel’s initial IPR petitions on the merits. The resulting 

waste in this case adds fuel to the fire of discretionary denial opponents’ general 

argument that its use has decreased the effectiveness of IPRs in maintaining 

patent quality. Not only are fewer bad patents eliminated, but the VLSI saga 

suggests that discretionary denial itself can generate at least some lengthier, more 

expensive, and more convoluted patent disputes than were possible before the 

AIA created the PTAB. In the third part of our empirical analysis,250 we 

investigate whether waste and inconsistent judgments stemming from 

discretionary denials are common or whether cases such as the VLSI  saga are an 

anomaly. 

IV. 

DATA AND METHODOLOGY 

Part IV explains the data and its sources and summarizes the study design 

aimed at informing the ongoing debate about the costs and benefits of 

discretionary denial practice. We answer specific, relevant questions through 

empirical analysis of IPR institution decisions from before the USPTO’s use of 

discretionary denial began through its ebbing when parties began to avoid it 

through Sotera stipulations.  

The first two questions include: (1) Was the PTAB’s use of discretionary 

denials largely confined to the presence of duplicative proceedings as proponents 

have insisted, or was its use contingent on certain categories of patents or 

owners? (2) Did the PTAB’s use of discretionary denials restrict the value of IPR 

petitions as a relatively cheap alternative to district court litigation that alleviates 

the public goods problem of rational settlement, as opponents have feared? 

To answer our first empirical question,251 we collected copious data on 

every IPR proceeding filed from the beginning of 2013252 through the end of 

2021 that included an institution decision. With discretionary denial practice 

beginning shortly after the Supreme Court’s Cuozzo Speed decision on June 20, 

 

 249. Pat. Quality Assurance, LLC v. VLSI Tech. LLC, No. IPR2021-01229, Paper 144, at 1 

(P.T.A.B. Feb. 9, 2024). There have not been additional court decisions on the two patents in question 

as of early 2026. 

 250. See infra Section V.C. 

 251. See infra Section V.A. 

 252. This was less than four months after PTAB proceedings, including IPRs, began on 

September 16, 2012. See Inter Partes Review, USPTO, https://www.uspto.gov/patents/ptab/trials/inter-

partes-review [https://perma.cc/EB4B-L6V3] (last visited Mar. 17, 2026). 
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2016,253 this range includes roughly three years of IPR proceedings decided prior 

to the existence of discretionary denials. Our timeframe also spans peak use of 

discretionary denials through the beginning of their rapid decline after Director 

Vidal’s June 21, 2022 Interim Procedure mandating the acceptance of Sotera 

stipulations.254 

Utilizing Lex Machina,255 we first identified every IPR petition filed during 

this timeframe. We then eliminated those petitions that settled, were withdrawn, 

or were subject to a procedural dismissal before the institution decision. This left 

us with 10,159 IPRs with institution decisions over the nine years of our study. 

Among these, we next determined whether the PTAB granted institution or 

denied institution for any reason and found that across these decisions, 6,389 

(62.9 percent) resulted in institution while 3,770 (37.1 percent) were denied 

institution. Finally, we reviewed the PTAB’s rationale for denying institution in 

each petition and identified 496 (4.9 percent) where the PTAB used its discretion 

under § 314(a) to deny institution.256 

As discussed, several precedential opinions culminating in Apple Inc. v. 

Fintiv, Inc. encouraged PTAB panels to use their discretion and deny institution 

when there are parallel PTAB proceedings or district court lawsuits involving 

the same patent and the same § 102 or § 103 invalidity contentions, especially 

where these parallel proceedings are further progressed towards a judgment.257 

Accordingly, we used Lex Machina to identify whether the patent subject to each 

institution decision was simultaneously the subject of an open district court 

lawsuit or another PTAB proceeding as of each petition’s institution date. From 

this information, we created dichotomous “Yes/No” variables indicating, for 

each institution decision, whether there was: (1) copending litigation; (2) 

copending PTAB proceeding(s); (3) copending litigation and PTAB 

proceeding(s); and (4) copending litigation or PTAB proceeding(s). These four 

measures of parallel proceedings represent our explanatory variables for 

investigating our first question, and we hypothesize that the PTAB will grant 

discretionary denials when there are copending district court lawsuits or PTAB 

proceedings. The value of the fourth measure of parallel proceedings is that we 

expect the PTAB to be more likely to grant discretionary denials when there are 

more copending proceedings. 

There are several alternative reasons that the PTAB may grant discretionary 

denials. First, patents covering some technologies (e.g., e-commerce) tend to be 

 

 253. See Cuozzo Speed Techs., LLC v. Lee, 579 U.S. 261 (2016). 

 254.  See Vidal 2022 Memorandum, supra note 91, at 7–8. 

 255. See generally LEX MACHINA, https://lexmachina.com [https://perma.cc/DFA3-3C7P] (last 

visited Mar. 17, 2026) (providing a searchable online patent litigation and PTAB proceeding database 

for legal analytics). 

 256. We narrowed our search for discretionary denials by first eliminating all petitions Lex 

Machina indicated were instituted for trial. We then reviewed the institution decisions of the remainder 

to identify every denial made through the PTAB’s § 314(a) discretion. 

 257. See supra Section II.C. 
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plausibly infringed by many companies, though patents covering others (e.g., 

pharmaceuticals) tend to be potentially infringed by a few.258 These differences 

could account for variation in the likelihood of copending parallel proceedings 

and thus a discretionary denial. Unrelated to parallel proceedings, much research 

has demonstrated that some technologies of patents are more likely to be 

invalidated as anticipated or obvious than others.259 Given that the sixth Fintiv 

factor points the PTAB away from discretionary denial260 where the invalidity 

arguments are strong, we expect technologies of patents with lower average 

quality to be less likely to be the subject of a discretionary denial. 

To determine whether technology differences rather than parallel 

proceedings drive the PTAB’s use of discretionary denials, we collected and 

created dichotomous variables for the eight most common Technology Centers 

present in our dataset. When patent applications are first received by the USPTO, 

they are sorted for examination into a “Technology Center.” Each Technology 

Center represents a broad technology type; for example, 1600 represents 

“biochemistry and organic chemistry.”261 We detail our results on the differences 

in discretionary denial rates by Technology Center in the next section, along with 

other key variables we hypothesize will explain the PTAB’s decisions. 

Beyond technology, the PTAB may be biased against NPEs or so-called 

patent trolls, especially given the fact that one of the reasons for its creation was 

to make it easier and cheaper for the targets of NPEs to challenge the validity of 

NPE patents.262 Alternatively, as with some technologies, prior work 

demonstrates that NPE patents are litigated more frequently and in more lawsuits 

than patents owned by practicing entities.263 Either way, we test whether an NPE 

effect exists by collecting data from the Stanford NPE Litigation Database 

(“NPE Database”),264 which was cofounded by Miller and managed by coauthors 

Faria, Bernardes, and Le. The NPE Database categorizes the patent plaintiffs in 

every patent lawsuit filed in U.S. district courts from 2000 to the present as 

practicing entities, which make or sell products and services, or as one of eleven 

categories of NPEs, which do not sell products or services.265 The vast majority 

 

 258. See Shawn P. Miller, It Takes Two to Incorporate: The Role of Patent Co-Ownership in 

Inventor Choice of Business Form, 72 AM. U. L. REV. 1365, 1400 (2023). 

 259. See Shawn P. Miller, Where’s the Innovation, supra note 71, at 1; see also Allison, Lemley 

& Schwartz, supra note 203, at 1117 (finding significant differences across technologies in infringement 

plaintiff win rates, including that software patents do worse than those in most other technology fields). 

 260. Apple Inc. v. Fintiv, Inc., No. IPR2020-00019, Paper 11, at 6 (P.T.A.B. Mar. 20, 2020) 

(designated precedential May 5, 2020). 

 261. Sean Tu, Luck/Unluck of the Draw: An Empirical Study of Examiner Allowance Rates, 2012 

STAN. TECH. L. REV. 10, at *4 (2012). 

 262. See, e.g., Matal, supra note 2, at 627 (citing H.R. REP. NO. 112-98, at 54 (2011)). 

 263. See Allison, Lemley & Walker, supra note 17, at 680. 

 264. NPE Litigation Database, STAN. L. SCH., http://npe.law.stanford.edu 

[https://perma.cc/H6BM-SR45] (last visited Feb. 28, 2023). 

 265. Id.; Shawn P. Miller, Ashwin Aravind, Bethany Bengfort, Clarisse De La Cerda, Matteo 

Dragoni, Kevin Gibson, Amit Itai, Charles Johnson, Deepa Kannappan, Emily Kehoe, Hyosang Kim, 

Katherine Mladinich, Roberto Pinho, John Polansky & Brian Weissenberg, Who’s Suing Us? Decoding 
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of NPEs in our dataset of IPR institution decisions fit the two categories most 

commonly associated with patent assertion entities, derisively known as “patent 

troll[s]”: Category 1 (“Acquired patents”) and Category 5 (“Individual-inventor-

started company”).266 

To answer our second empirical question, whether the use of discretionary 

denials decreased the efficacy of IPRs to aid the public goods problem of rational 

settlement over patent validity trials, we identified from Lex Machina every 

invalidity “trial” on § 102 or § 103 issues that judged each of the patents in our 

dataset the subject of an IPR institution decision. Utilizing several helpful Lex 

Machina data fields that identify whether a patent was judged invalid and 

whether it was so judged via summary judgment, trial, judgment as a matter of 

law (JMOL), or on appeal, we can determine whether patents denied IPR 

institution are nevertheless invalidated in Article III judicial proceedings. 

Combined with IPR trial decisions, we can determine trends in the rate of § 102 

or § 103 invalidity trials and invalidity rates in those trials. We report these trends 

and their implications for the effect of discretionary denial practice on IPR 

effectiveness in Section V.B. 

Finally, in Section V.C, we investigate a third question: whether there have 

been many cases, like the VLSI saga, where a discretionary denial turns out to be 

an ex post mistake, even though it appeared ex ante to be appropriate due to the 

presence of advanced parallel proceedings. To do so, we utilize Lex Machina’s 

linkage of all PTAB and district court proceedings involving a given patent to 

determine the frequency of potentially “wasteful” new litigation and PTAB 

proceedings filed after a discretionary denial. We explain what we mean by 

“wasteful,” infra Section V.C., but in brief, we consider lawsuits and IPRs filed 

after a discretionary denial “wasteful” if, as in the VLSI saga, one of the 

subsequently filed proceedings invalidated the patent subject to the original 

discretionary denial. 

V. 

RESULTS 

Part V presents our results. In Section V.A, we determine whether 

discretionary denials were largely confined to the appropriate circumstance of 

parallel proceedings or whether they are better explained by more tangential 

traits like the technology of the patents or NPE status of their owners. In Section 

V.B, we investigate whether discretionary denial practice harmed the public 

 

Patent Plaintiffs Since 2000 with the Stanford NPE Litigation Dataset, 21 STAN. TECH. L. REV. 235, 

243–46 (2018) (categorizing NPEs). 

 266. See Miller et al., supra note 265, at 244 (noting that “Category 1 includes any NPE primarily 

in the business of asserting patents it has acquired from other entities. . . . Category 5 is comprised of 

firms primarily in the business of asserting patents, where the original inventor of the patents is the 

founder and/or owner of the NPE. Most Category 5 entities are limited liability companies owned by 

the inventor(s) of the asserted patents and exist solely to hold and enforce those patents.”). 
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goods value of IPR by decreasing the invalidity trial rate. In Section V.C, we 

investigate whether discretionary denials have nonetheless created “many” 

instances of waste like those critics have pointed to in the VLSI saga. 

A.  Regardless of Patent Technology or Ownership Type, Discretionary 

Denials Were Overwhelmingly Granted Where There Were Parallel 

Proceedings 

In this Section, we investigate the frequency with which discretionary 

denials were granted when there were parallel proceedings and determine the 

relative role of patent technology and ownership type in the institution decision. 

We start with summary statistics and then test the strength of the connection 

between discretionary denials and parallel proceedings using multivariate 

analysis. 

1. Summary Statistics of Key Determinants of Discretionary Denial 

In Table 1, we report differences in the rates of the key variables that we 

hypothesize may explain the PTAB’s choice to issue a discretionary denial rather 

than deny for another reason or institute the petition on the merits. The raw 

descriptive statistics suggest that the PTAB is not more or less likely to issue a 

discretionary denial where the patent owner is an NPE. Further, differences 

between the rates of discretionary denial versus all other types of institution 

decisions are small for most Technology Centers, including our Combined 

Software and Communications patent category, which includes all patents from 

Technology Centers 2100, 2400, 2600, and 3600. We created this combined 

category given the special problems surrounding invalidity and the uncertain 

scope of these patents.267 

Exceptions to the small differences that we observe between Technology 

Centers include 2400 (Computer Networks, Multiplex, Cable and 

Cryptography/Security), which comprises a larger share of discretionary denials 

than other institution decisions. Another exception is 3600, which is a broad and 

somewhat miscellaneous category that, among the IPR petitioned patents in our 

dataset, includes many patents covering e-commerce. This latter Technology 

Center comprises a smaller share of discretionary denials than other institution 

decisions. We defer explaining these two differences until we present the results 

of our multivariate analysis to confirm first that the differences persist and are 

not explained by more statistically significant differences in parallel proceedings 

or ownership type. 

Turning to our four measures of parallel proceedings, as predicted, we find 

that the share of discretionary denials with copending IPRs, copending litigation 

or IPRs, and copending litigation and IPRs is higher than for other institution 

 

 267. See Keith N. Hylton, Patent Uncertainty: Toward a Framework with Applications, 96 B.U. 

L. REV. 1117, 1119 (2016). 
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outcomes. Initially surprising to us, however, a higher percentage of other 

institution decisions include copending litigation than discretionary denials. 

Upon inspection, this and the fairly high share (greater than 37 percent) of other 

institution decisions with any parallel proceeding reflect two basic facts about 

IPR: (1) Over 70 percent of all petitions filed are in reaction to district court 

litigation filed by the patent owner, and (2) under Fintiv, the PTAB considers 

multiple factors and generally does not issue a discretionary denial if a parallel 

IPR was filed later than the original or if a parallel lawsuit was not scheduled to 

go to trial before the estimated date of the PTAB’s final written decision. 

Nevertheless, the raw results in Table 1 reveal that nearly 96 percent of petitions 

ending in discretionary denials concerned patents with parallel proceedings as of 

the institution date. We consider this to be strong evidence that discretionary 

denials were used narrowly and as intended. 
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Table 1: Share of Discretionary Denials Versus Other Institution with Key Traits 

 

Discretionary 

Denial 

Other 

Institution 

Decision 
Parallel Proceedings   

Copending Litigation  78.6% 82.5% 
Copending PTAB Proceeding 66.3% 43.2% 

Copending Litigation or PTAB Proceeding 95.8% 88.0% 
Copending Litigation and PTAB Proceeding 49.2% 37.7% 

   

Technology Centers268   

1600 (Biotechnology and Organics) 6.9% 8.9% 

1700 (Chemical and Materials Engineering) 6.3% 6.2% 

2100 (Computer Architecture Software and 

Info Security) 

8.1% 11.4% 

2400 (Computer Networks, Multiplex, Cable 

and Crypto/Security) 

20.4% 11.9% 

2600 (Communications) 19.8% 19.4% 

2800 (Semiconductors, Electrical and Optical 

Systems/Components) 

19.4% 16.0% 

3600 (Miscellaneous including E-Commerce) 4.4% 11.2% 

3700 (Mechanical Engineering, 

Manufacturing and Products) 

12.5% 13.1% 

Combined Software and Communications 52.6% 53.9% 

   

Patent Owner Type   

NPE 49.0% 51.5% 

Practicing Entity 51.0% 48.5% 

N =  496 9,663 

Note—Taken from the population of 10,159 institution decisions in IPR 

proceedings filed from 2013 through 2021. 

 

2. Multivariate Analysis of Key Determinants of Discretionary Denial 

Turning to our multivariate analysis, we conducted a series of probit 

regressions269 of the likelihood that an IPR institution decision will be a 

discretionary denial. Tables 2 and 3 report our results, with three specifications 

 

 268. For Technology Center descriptions, see Patent Technology Centers Management, USPTO, 

https://www.uspto.gov/patents/contact-patents/patent-technology-centers-management 

[https://perma.cc/KU3T-NQP3] (last visited Mar. 17, 2026). 

 269. Probit regression is used to model dichotomous or binary outcome variables. In the probit 

model, the inverse standard normal distribution of the probability is modeled as a linear combination of 

the predictors. See Probit Regression | Stata Data Analysis Examples, UCLA: STAT. CONSULTING GRP., 

https://stats.oarc.ucla.edu/stata/dae/probit-regression/ [https://perma.cc/2BL7-A35A] (last visited Mar. 

17, 2026). 
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for each of our four measures of parallel proceedings as of the institution date: 

In Table 2, Specifications 1–3 determine the effect of any copending litigation 

on the likelihood of discretionary denial, and Specifications 4–6 substitute the 

effect of any copending PTAB proceeding. In Table 3, Specifications 1–3 test 

the effect of either copending litigation or PTAB proceedings, and Specifications 

4–6 apply the final measure of parallel proceedings, the presence of both 

copending litigation and PTAB proceedings, on the likelihood of discretionary 

denial. 

The first specification using each parallel proceeding measure controls for 

the eight most common Technology Centers among the patents in our dataset. 

The second specification for each measure accounts for whether the patent owner 

is an NPE. Finally, in the third specification for each of our parallel proceeding 

measures, we control for both technology and NPE status, thus determining the 

relative strength of parallel proceedings, ownership type, and technology on the 

likelihood that an institution decision is a discretionary denial. 

Turning to Table 2, we first address the surprising qualitative result that 

institution decisions other than discretionary denials seem to more frequently 

possess copending district court proceedings than discretionary denials. In 

Specification 2, this result persists when simply accounting for the NPE status 

of the patent owner. However, the difference is no longer statistically significant 

when controlling for technology in Specifications 1 and 3. This loss of 

significance indicates that some technologies are more likely to have copending 

litigation, but less likely to be the subject of a discretionary denial. Surprisingly, 

the two Technology Centers that exhibit these attributes are 3600 (Miscellaneous 

including E-Commerce) and 2100 (Computer Architecture Software and Info 

Security). Technology Center 3600 is in fact the first or second strongest 

predictor of a discretionary denial throughout our multivariate analysis. More 

investigation is warranted, but prior research has shown that these types of 

software patents tend to be asserted in litigation against many more defendants 

than the average litigated patent.270 

  

 

 270. See, e.g., James Bessen & Michael J. Meurer, The Direct Costs from NPE Disputes, 99 

CORN. L. REV. 387, 394 (2014). 
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Table 2: Probit Regressions of Likelihood an Institution Decision Is a 

Discretionary Denial 

 1 2 3 4 5 6 

Parallel 

Proceedings 

      

Copending 

Litigation  

−0.011* −0.012*

* 

−0.011*    

Copending 

PTAB 

Proceeding 

   0.042*** 0.044*** 0.042*** 

Technology 

Centers271 

      

1600 −0.021  −0.021 −0.015  −0.015 

1700 −0.011  −0.011 −0.006  −0.006 

2100 −0.022*  −0.021 −0.023*  −0.022* 

2400 0.013  0.013 0.013  0.013 

2600 −0.010  −0.009 −0.010  −0.009 

2800 −0.003  −0.003 −0.002  −0.002 

3600 −0.036*

** 

 −0.036*

** 

−0.032*

** 

 −0.032*

** 

3700 −0.013  −0.014 −0.006  −0.007 

Patent 

Owner Type 

      

NPE  −0.005 −0.006  −0.007* −0.007* 

Pseudo R2 0.016 0.002 0.016 0.040 0.027 0.040 

N = 10,159 10,159 10,159 10,159 10,159 10,159 

Note—Considering a population of 10,159 institution decisions in IPR 

proceedings filed from 2013 through 2021. Marginal effects are reported with 

discrete change of dichotomous variables from 0 to 1. * p < 0.10; ** p < 0.05; 

and *** p < 0.01. 

 

Finishing our description of the results in Table 2, Specifications 4–6 repeat 

the regressions in Specifications 1–3 but using the presence of copending PTAB 

proceedings. The results here are as expected, with the presence of parallel 

proceedings resulting in a significantly higher likelihood of a discretionary 

denial. This result, combined with the large difference in the raw share of 

discretionary denials versus other institution decisions with parallel PTAB 

proceedings reported in Table 1 (66 versus 43 percent), indicates that 

 

 271. For Technology Center descriptions, see Patent Technology Centers Management, supra 

note 268. 
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discretionary denials have been used for their narrow intended purpose of 

eliminating duplication. Finally, the significance of our technology and NPE 

ownership controls remains comparable to that in Specifications 1–3, but with 

NPE ownership gaining significance at the 90 percent confidence level in IPR 

proceedings filed from 2013 through 2021. 

Turning to the presence of copending litigation or PTAB proceedings as 

our measure of parallel proceedings, in Table 3, Specifications 1–3, we report 

that petitions with either are significantly more likely to result in a discretionary 

denial than in another type of institution decision. The coefficient on copending 

litigation or PTAB proceedings is smaller than it is for the simple presence of a 

copending PTAB proceeding, reflecting the opposite relationship between 

copending litigation and discretionary denial previously discussed. For this 

measure of parallel proceedings, however, the raw percentages in Table 1 are the 

key: Nearly 96 percent of discretionary denials are in petitions with at least one 

of the two types of parallel proceedings. 

Finally, the results in Specifications 4–6, using the presence of both 

copending litigation and PTAB proceedings, are consistent with our earlier 

results and our principal conclusion that discretionary denials have been used 

narrowly and as intended to eliminate duplicative proceedings. The presence of 

both parallel litigation and PTAB proceedings is a statistically significant 

predictor of a discretionary denial, controlling for both technology and 

ownership type. 
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Table 3: Probit Regressions of Likelihood an Institution Decision Is a 

Discretionary Denial 

 1 2 3 4 5 6 

Parallel 

Proceedings 

      

Copending 

Litigation  

0.033*** 0.035*** 0.033***    

Copending 

Litigation 

and PTAB 

Proceeding 

   0.023*** 0.023*** 0.023*** 

Technology 

Centers272 

      

1600 −0.015  −0.016 −0.016  −0.016 

1700 −0.007  −0.007 −0.008  −0.008 

2100 −0.022*  −0.022* −0.023*  −0.022* 

2400 0.014  0.014 0.018  0.018 

2600 −0.010  −0.010 −0.010  −0.009 

2800 −0.002  −0.002 −0.002  −0.001 

3600 −0.035*

** 

 −0.035*

** 

−0.034*

** 

 −0.034*

** 

3700 −0.011  −0.012 −0.009  −0.009 

Patent 

Owner Type 

      

NPE  –0.004 –0.005  –0.006 –0.007 

Pseudo R2 0.023 0.009 0.024 0.022 0.007 0.023 

N = 10,159 10,159 10,159 10,159 10,159 10,159 

Note—Considering a population of 10,159 institution decisions in IPR 

proceedings filed from 2013 through 2021. Marginal effects are reported with 

discrete change of dichotomous variables from 0 to 1. * p < 0.10; ** p < 0.05; 

and *** p < 0.01. 

 

B. Discretionary Denial Practice Did Not Impact Trends in Invalidity Trials 

and Thus Had No Macro Effect on the Effectiveness of IPR 

Now that we have shown that the presence of parallel proceedings 

significantly predicts discretionary denial, in this Section we investigate whether 

the emergence of discretionary denial practice decreased the share of patents 

 

 272. For Technology Center descriptions, see Patent Technology Centers Management, supra 

note 268. See supra Table 1 for a description of what each technology center refers to. 
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subject to an IPR petition that were ultimately the subject of § 102 or § 103 

invalidity trials, either in IPR or district court litigation. If there were such a 

decrease, it would support the argument of discretionary-denial critics that the 

practice has decreased the effectiveness of IPRs in fostering the public good of 

invalidity trials. To complete this analysis for the 2013–2020 period, we count 

the number of IPR petitions filed each quarter that were the first to challenge the 

patent at issue. These quarterly counts are reported in Figure 1, which shows that 

after a slow start to IPR patent challenges in 2013 and 2014, a remarkably 

constant average of about 250 patents first challenged each quarter persisted for 

the remainder of the decade. There was no discernible effect from the emergence 

of discretionary denial practice after 2016. 

 

Figure 1: Quarterly Trend in Number of Patents First Subject to an IPR 

Petition273 

 
 

It is important to note that this and other trends in this Section do not 

account for changes in the types of patents subject to IPR over time. However, 

Figure 1 does suggest that petitioners did not shy away from IPRs because of the 

emergence of discretionary denial practice. Furthermore, this and other 

inferences in this Section are bolstered by the fact that the number of “in force” 

patents—that is, those granted and not expired—also remained relatively 

constant from 2013 through 2020 and averaged about three million each year.274 

Thus, the results throughout this Section do not hide increases or decreases in 

the volume of patents that could be the subject of an invalidity trial.  

 

 273.  The y-axis denotes the quarterly count of unique granted patents that were first the subject 

of an IPR petition from the first quarter of 2013 through the fourth quarter of 2020. 

 274. See KYLE BERGQUIST, MOSAHID KHAN, RYAN LAMB, BRUNO LE FEUVRE & HAO ZHOU, 

WORLD INTELLECTUAL PROPERTY INDICATORS 2021 49 (2021), 

https://www.wipo.int/edocs/pubdocs/en/wipo_pub_941_2021.pdf [https://perma.cc/9ZKM-SFMY]. 
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For each of the patents first subject to an IPR petition in a quarter, we next 

determined whether it was subsequently the subject of a § 102 or § 103 invalidity 

trial in either an (original or later-filed) IPR or district court litigation. District 

court trials include final judgments on the merits after JMOL, jury trials, bench 

trials, and grants of summary judgment. In Figure 2, we report the trend in the 

share of patents first litigated in a quarter that were ultimately subject to a validity 

trial. The trend is constant, with an average rate of about 45 percent of patents 

first subject to an IPR in a quarter ultimately having their invalidity tried. It 

appears that there was increased volatility in the share of patents with invalidity 

trials after the emergence of discretionary denial practice. Overall, however, the 

trend provides convincing evidence that discretionary denial practice did not 

diminish the effectiveness of IPR in ameliorating the public goods problem of 

insufficient validity trials, given the low quality of many asserted patents. 

 

Figure 2: Quarterly Trend in Share of Patents First Subject to an IPR Petition 

Whose Validity Was Ultimately Tried in Either an IPR or in District Court 

Litigation275 

 
 

Finally, in Figure 3, we report the share of patents subject to their first IPR in a 

quarter with eventual invalidity trials that invalidated those patents. Again, we 

see a remarkably constant trend, with the system-wide § 102 or § 103 invalidity 

rate hovering around 75 percent. Thus, discretionary denial practice also does 

not appear to have affected the invalidity rate of those patents actually subject to 

an invalidity trial. In sum, the constant trends we report in this Section strongly 

 

 275. The y-axis denotes the decimal share of granted patents with their first IPR filed in a quarter 

that are ultimately subject to an invalidity trial. Litigation trial includes final judgment on the merits that 

at least one patent claim is adjudicated invalid or not invalid for anticipation or obviousness. Litigation 

trials include bench and jury trials and grants of summary judgment. IPR and district court trials 

completed through March 2024. 
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indicate that the rise of discretionary denial practice did not detract from the 

principal benefit of IPRs in encouraging validity challenges. 

 

Figure 3: Quarterly Trend in Share of Patents First Subject to an IPR Challenge 

Whose Validity Was Ultimately Tried and Invalidated in Either an IPR or in 

District Court Litigation276 

 

 

C. Discretionary Denial Practice Did Not Generate Much Wasteful New 

Litigation 

Thus far, our analysis has shown that 96 percent of discretionary denials 

granted on petitions filed between 2013 and 2021 were on patents subject to 

parallel proceedings. This fact alone demonstrates that discretionary denials 

were almost always granted in circumstances supported by the Fintiv factors. We 

have also shown that the use of discretionary denials did not have an appreciable 

effect on either the rate at which patent invalidity is tried or the invalidity rate in 

those trials. At the macro level, discretionary denial practice has not diminished 

the public good of patent validity trials to validate the quality of those patents 

that are economically important enough to serve as the subject of an IPR petition 

or a district court lawsuit. The elephant in the room, however, remains the VLSI 

saga. Even if IPR remains effective at the macro level, if enough discretionary 

denials are followed by years of subsequent litigation, discretionary denial 

practice may need to be curtailed in some manner to avoid devastating waste. 

Such waste includes new cases and IPR petitions that drain the resources of the 

parties and the courts before the patents are ultimately invalidated in some later 

proceeding. 

 

 276. See supra note 275. 
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1. Descriptive Statistics on New Proceedings Filed Post-Discretionary 

Denial 

To investigate this possibility, we conducted a closer inspection of what 

happened after each discretionary denial in our dataset, including how frequently 

new litigation or IPR petitions are subsequently filed and how often the subject 

patents are ultimately invalidated in those new proceedings. Again, our principal 

case study is the VLSI saga, which began with the discretionary denial of multiple 

Intel IPRs277 based on an overly optimistic Western District of Texas trial date278 

that was later pushed much closer to the original IPR final written decision 

dates.279 That litigation ultimately led to a jury finding that two patents, ’373 and 

’759, were not invalid and were infringed, awarding over $2 billion in 

damages.280 Just months later, a second round of IPRs was filed by another 

petitioner, which resulted in the PTAB finding unpatentable all claims of the 

’759 patent in May 2023.281 Meanwhile, in December 2023, the Federal Circuit 

reversed the district court’s finding with respect to the ’759 patent, holding Intel 

not liable for infringement.282 The Federal Circuit also affirmed that Intel 

infringed the ’373 patent, but vacated the damages award and remanded the case 

for further proceedings.283 In February 2024, VLSI appealed the PTAB’s 

subsequent invalidation of the ’373 patent.284 Accordingly, the VLSI saga 

continues! 

The problem with the VLSI saga is that discretionary denial caused the 

parties and the Western District of Texas to waste their time and money 

preparing for and conducting a jury trial and then appealing the verdict only for 

the PTAB to later invalidate the patents in subsequent IPR petitions. We can 

conceive of multiple ways to limit such waste. For one, the PTAB could expand 

the estoppel of subsequent IPRs. However, the ability of independent petitioners 

to have their own day in court is unlikely to change and probably should not. The 

PTAB could also amend its application of the trial date proximity factor to 

 

 277. Intel Corp. v. VLSI Tech. LLC, No. IPR2020-00106, Paper 17 (P.T.A.B. May 5, 2020); 

Intel Corp. v. VLSI Tech. LLC, No. IPR2020-00112, Paper 15 (P.T.A.B. May 19, 2020); Intel Corp. v. 

VLSI Tech. LLC, No. IPR2020-00113, Paper 15 (P.T.A.B. May 19, 2020); Intel Corp. v. VLSI Tech. 

LLC, No. IPR2020-00114, Paper 15 (P.T.A.B. May 19, 2020); Intel Corp. v. VLSI Tech. LLC, No. 

IPR2020-00158, Paper 16 (P.T.A.B. May 20, 2020). 

 278. E.g., Intel Corp. v. VLSI Tech. LLC, No. IPR2020-00158, Paper 16, at 9 (P.T.A.B. May 20, 

2020) (explaining that a primary reason for the discretionary denial on the ’373 patent was that trial in 

the Western District of Texas was scheduled to begin October 5, 2020, while the final written decision 

would not be due until May 2021). 

 279. VLSI Tech. LLC v. Intel Corp., 87 F.4th 1332, 1339 (Fed. Cir. 2023) (“A jury trial was held 

in late February and early March 2021.”). 

 280. Id. at 1135, 1139. 

 281. See generally Intel Corp. v. VLSI Tech. LLC, No. IPR2021-01064, Paper 135 (P.T.A.B. 

May 12, 2023) (determining all challenged claims of the ’759 patent unpatentable). 

 282. VLSI Tech. LLC, 87 F.4th at 1343–45. 

 283. Id. at 1345–49. 

 284. Pat. Quality Assurance, LLC v. VLSI Tech. LLC, No. IPR2021-01229, Paper 144, at 1 

(P.T.A.B. Feb. 9, 2024). 
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account for a district court’s past performance. But how necessary is any change 

at all? 

To answer this question, we first determined the number and outcome of 

district court lawsuits and IPR proceedings that commenced on the same patent 

after each discretionary denial in our dataset. Among all discretionary denials in 

IPR petitions filed between 2013 and 2021, we found that 71 percent led to no 

new lawsuits or IPR proceedings covering the same patents. This demonstrates 

that most discretionary denials generated zero additional litigation expense 

beyond the parallel proceedings that led the PTAB to deny institution in the first 

place. Very few led to protracted and wasteful litigation of the type epitomized 

by the VLSI saga. 

Among the 29 percent of discretionary denials with subsequent district 

court lawsuits or IPR petitions (138 decisions), 78 decisions involved patents 

that were the subject of only one or two more lawsuits or IPR petitions filed after 

the discretionary denial. These instances leave little room for waste, and many 

include none, as subsequent litigation was consolidated with the parallel 

proceedings that justified the discretionary denial. Another, only slightly more 

concerning, set of 21 discretionary denials led to three or four subsequently filed 

lawsuits or IPRs. Some 8 percent of discretionary denials (39 decisions) did 

include five or more subsequently filed disputes, and 2 percent (10 decisions) 

included twenty to a maximum of eighty-six new disputes filed post-

discretionary denial. If discretionary denials lead to major waste in an 

appreciable number of VLSI-type cases, then we will find it in these outliers. 

However, as we will now explain through three representative case studies, most 

of the outliers with copious new litigation post-discretionary denial cannot be 

considered wasteful. 

2. Representative Case Studies with Many New Proceedings Post-

Discretionary Denial 

The first case study is NetApp, Inc. v. PersonalWeb Technologies, LLC,285 

which is prominent for being the discretionary denial in our dataset with the most 

subsequent litigation. In NetApp, the Board exercised its discretion to deny 

institution because there were multiple parallel IPRs and pending district court 

lawsuits.286 In one of those parallel IPRs, the PTAB found U.S. Patent No. 

5,978,791 (the ’791 patent) to be unpatentable.287 The fact that this one patent’s 

claims were found unpatentable in a parallel IPR did not make the discretionary 

denial wasteful. Nor did the discretionary denial cause waste through the 

subsequent district court cases filed from 2013 to 2018, which were later 

 

 285. No. IPR2013-00319, Paper 19 (P.T.A.B. July 25, 2013). 

 286. Id. at 2.  

 287. EMC Corp. v. PersonalWeb Techs., LLC, No. IPR2013-00082, Paper 83, at 66 (P.T.A.B. 

May 15, 2014). 
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consolidated into multidistrict litigation involving dozens of actions.288 The 

reason is that these cases asserted not only the surviving claims of the ’791 

patent, but also claims of multiple additional PersonalWeb Technologies LLC 

(“PersonalWeb”) patents, many of which remained asserted and had not been 

fully invalidated in either IPR or litigation. Ultimately, the Federal Circuit 

affirmed the Multidistrict Litigation (MDL) court’s finding that defendants did 

not infringe PersonalWeb’s patents and barred “further harassment” of 

Amazon.com Inc., Amazon Web Services, Inc., and their customers from 

PersonalWeb.289 Thus, rather than discretionary denial leading to protracted 

litigation before ultimate invalidity, NetApp led to protracted litigation before an 

ultimate determination of noninfringement—something not decided by the 

PTAB. 

The second case study is Realtime Data LLC (“Realtime”), which was 

issued discretionary denials of two petitions challenging U.S. Patent Nos. 

7,415,530 (the ’530 patent) and 9,116,908 (the ’908 patent). The invalidity 

arguments were very similar to those made in parallel and already-instituted IPRs 

involving the same two patents.290 Sixty-two new lawsuits asserting the ’530 

patent or ’908 patent were filed from 2017 to 2020 following the discretionary 

denials.291 In the surviving parallel IPRs, the novelty and nonobviousness of both 

patents were upheld.292 However, on appeal from district court litigation, the 

Federal Circuit ultimately ruled in 2023 that both Realtime patents were invalid, 

thus ending the litigation.293 However, this is not another VLSI-type case 

involving inconsistent validity judgments resulting from an early discretionary 

denial. With Realtime, the Federal Circuit ultimately held that the patents were 

invalid under § 101 as lacking patentable subject matter.294 This is not an issue 

that the PTAB can consider in IPRs;295 thus, the protracted litigation was not due 

to the discretionary denial, but—as in the PersonalWeb case study—due to the 

patents surviving §§ 102 and 103 challenges at the PTAB and subsequently 

losing on other grounds outside its purview. 

 

 288. In re PersonalWeb Techs., LLC, 340 F. Supp. 3d 1373, 1375–76 (J.P.M.L. 2018); see In re 

PersonalWeb Techs. LLC, No. 18-md-02834, 2019 WL 1455332 (N.D. Cal. Apr. 2, 2019), aff’d, 961 

F.3d 1365, 1379 (Fed. Cir. 2020). 

 289. In re PersonalWeb Techs. LLC, 961 F.3d at 1379. 

 290. NetApp Inc. v. Realtime Data LLC, No. IPR2017-01195, Paper 9, at 6–8 (P.T.A.B. Oct. 12, 

2017) (denying institution). 

 291. LEX MACHINA, “Patent Number 7415530; filed between 2017-01-01 and 2020-12-31,” 45 

results (Mar. 10, 2026), https://law.lexmachina.com/patent/7415530/cases/?filed_on-from=2017-01-

01&filed_on-to=2020-12-31 (on file with the Berkeley Technology Law Journal) (providing litigation 

summary data). All cases that involved the ’530 patent also involved the ’908 patent. 

 292.  Dell, Inc. v. Realtime Data LLC, No. IPR2016-01002, Paper 71 (P.T.A.B. Oct. 31, 2017); 

Dell, Inc. v. Realtime Data LLC, No. IPR2016-00972, Paper 71 (P.T.A.B. May 15, 2018). 

 293. Realtime Data LLC v. Array Networks Inc., No. 21-2251, 2023 WL 4924814, at *12 (Fed. 

Cir. Aug. 2, 2023) (affirming the district court’s dismissal for patent-ineligible subject matter). 

 294.  See id. (finding “[d]ata transmission” to be “an abstract idea that does not provide an 

inventive concept”). 

 295.  See 35 U.S.C. § 311(b). 
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The third case study involves patent owner Estech Systems, Inc. (“Estech”). 

The Estech litigation shares an important similarity with our first two case 

studies: Estech asserted multiple patents, and after discretionary denials many 

new lawsuits were subsequently filed.296 The difference in Estech is that three of 

the four patents had never been invalidated, which indicates high patent quality 

and explains the willingness of many defendants to settle rather than litigate 

through trial. In 2021, Estech won discretionary denials for four of its patents, 

U.S. Patent Nos. 6,067,349 (the ’349 patent), 7,068,684 (the ’684 patent), 

7,123,699 (the ’699 patent), and 8,391,298 (the ’298 patent).297 The ’349 patent 

was the subject of a discretionary denial due to parallel litigation and copending 

IPR2021-00573, where the PTAB ultimately found all challenged claims 

unpatentable.298 

The remaining three patents were all the subjects of discretionary denials 

due to parallel litigation in the Eastern and Western Districts of Texas.299 At the 

time institution was denied, there were already fourteen pending lawsuits, most 

of which settled.300 After the discretionary denial, Estech filed another twenty-

four lawsuits in these two districts, all of which ultimately settled,301 with no new 

IPRs filed. Thus, in this case study, there is no waste as to one patent because its 

claims were found unpatentable in the parallel IPR that justified the discretionary 

denial. Nor was there waste as to the other three patents that never had their 

 

 296.  See, e.g., Estech Sys. IP, LLC v. Intermedia.net, Inc., No. 5:24-CV-02526, 2025 WL 

3731735 (N.D. Cal. Dec. 26, 2025). 

 297. Cisco Sys., Inc. v. Estech Sys., Inc., No. IPR2021-00332, Paper 11 (P.T.A.B. July 7, 2021) 

(denying institution of IPR of the ’349 patent); Cisco Sys., Inc. v. Estech Sys., Inc., No. IPR2021-00331, 

Paper 13 (P.T.A.B. July 6, 2021) (denying institution of IPR of the ’648 patent); Cisco Sys., Inc. v. 

Estech Sys., Inc., No. IPR2021-00333, Paper 12 (P.T.A.B. July 7, 2021) (denying institution of IPR of 

the ’699 patent); Cisco Sys., Inc. v. Estech Sys., Inc., No. IPR2021-00329, Paper 13 (P.T.A.B. July 6, 

2021) (denying institution of IPR of the ’298 patent). 

 298. Cisco Sys., Inc. v. Estech Sys., Inc., No. IPR2021-00332, Paper 11, at 3, 7–14 (P.T.A.B. 

July 7, 2021); RingCentral, Inc. v. Estech Sys. IP, LLC, No. IPR2021-00573, Paper 30 (P.T.A.B. Oct. 

4, 2022) (invalidating claims). 

 299. Cisco Sys., Inc. v. Estech Sys., Inc., No. IPR2021-00331, Paper 13, at 7–14 (P.T.A.B. July 

6, 2021); Cisco Sys., Inc. v. Estech Sys., Inc., No. IPR2021-00333, Paper 12, at 7–14 (P.T.A.B. July 7, 

2021); Cisco Sys., Inc. v. Estech Sys., Inc., No. IPR2021-00329, Paper 13, at 7–14 (P.T.A.B. July 6, 

2021). 

 300. There were fourteen cases pending on July 7, 2021 (see supra note 297 for discretionary 

denial dates) that assert all three of the ’648, ’699, and ’298 patents. See LEX MACHINA, “Patent Number 

8391298; filed on-to 2021-07-07; terminated on-from 2020-07-07,” 14 results (Mar. 25, 2026) 

https://law.lexmachina.com/patent/8391298/cases/?filed_on-from=&filed_on-to=2021-07-

07&terminated_on-from=2021-07-07 (on file with the Berkeley Technology Law Journal). A single 

lawsuit ended with defendant winning summary judgment of noninfringement: Estech Sys., Inc. v. 

Howard Midstream Energy Partners, No. 6:20-CV-777, 2022 WL 22903131, at *6 (W.D. Tex. Aug. 

31, 2022). 

 301. LEX MACHINA, “Patent Number 7123699; filed from 2021-07-01 to 2023-12-31,” 24 results 

(Apr. 13, 2026) 24 Federal District Court Cases for Patent #7123699 | Lex Machina, LEX MACHINA, 

https://law.lexmachina.com/patent/7123699/cases/?filed_on-from=2021-07-01&filed_on-to=2023-12-

31 (on file with the Berkeley Technology Law Journal). 
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validity successfully challenged and were strong enough to induce many 

defendants to settle. 

In sum, only 8 percent of discretionary denials led to five or more 

subsequently filed proceedings and only 2 percent led to more than twenty. Our 

review of these outliers, as exemplified by these three case studies, indicates that 

VLSI-type waste is rare. These reasons include the presence in litigation of 

multiple patents with mixed validity trials, confirmation of validity of some but 

not all patents, and ultimate invalidation on legal grounds other than § 102 or 

§ 103. 

VI. 

DISCUSSION 

Our results leave us with several key takeaways. In Section VI.A, we 

consider the most ground-level findings our results address: the effect of 

discretionary denials on the U.S. patent system’s efficiency and participants’—

patentees’ or challengers’—conduct. In Section VI.B, we contextualize our 

findings in view of the patent system’s long-standing resilience to change. 

Finally, in Section VI.C, we consider what our results might indicate about the 

most recent policy changes at the USPTO and the effects they may have on the 

patent system. 

A. Discretionary Denial Practice Has Reduced Duplicative Proceedings 

Without Major Disruption to Invalidity Challenges 

From the inception of discretionary denial practice through its decline after 

Director Vidal’s interim memorandum adopting Sotera stipulations,302 our 

results in Section V.A show that in an overwhelming 96 percent of the cases 

where discretionary denials were granted, there was copending litigation or 

PTAB proceedings. Additionally, we find that on average, the parallel 

proceedings were more advanced than the discretionarily denied petitions. 

Further, we have reported that patent ownership type and technology are not 

significant predictors of the likelihood that the PTAB would use its § 314(a) 

discretion to deny institution. These results support the conclusion that through 

Director Vidal’s introduction of Sotera stipulations, the PTAB utilized 

discretionary denials for the intended purpose of decreasing duplicative 

proceedings. 

Further, our results in Section V.B strongly support the additional important 

conclusion that discretionary denial practice has not significantly disrupted the 

role of IPRs in advancing the public good of invalidity trials. Overwhelmingly, 

IPR continued to provide a cheaper avenue to test the novelty and 

nonobviousness of patents economically important enough to become the subject 

of enforcement activity. Through identification and analysis of trends in IPR-

 

 302. See supra Section II.D.1. 
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petitioned patents that were ultimately subject to invalidity trials, either at the 

PTAB or in district court litigation, we find that both the invalidity trial rate and 

the ultimate invalidation rate remained constant throughout the emergence and 

peak of discretionary denial practice. Thus, at least at the macro level of the U.S. 

patent system, discretionary denial practice during the period of our study does 

not appear to have forced many patent challengers to resort to nuisance-value 

settlements to avoid the unpredictability and higher litigation costs of district 

court proceedings. 

Finally, our results in Section V.C show that VLSI-type harms of economic 

waste and inconsistent judgments post-discretionary denial are rare. We find that 

no or very few new proceedings were initiated after the vast majority of 

discretionary denials. Further, we determined that waste and inconsistent 

judgments are rare even in the minority of instances where much new litigation 

commenced after a discretionary denial. The reasons include patents that are 

ultimately high quality, disputes involving other patents besides those subject to 

discretionary denials, and ultimate invalidation on grounds other than those 

under § 102 or § 103. 

Altogether, we believe that the results of this study should alleviate the fears 

of supporters of a strong IPR system that discretionary denial practice has 

frustrated the important goal of IPRs in encouraging invalidity challenges. 

Instead, during its beginning and peak use, discretionary denial practice was 

narrowly used to decrease the number of duplicative proceedings, which frustrate 

patent owners and add unnecessary costs to the PTAB and the court system. 

B. Another Example of the Surprising Resilience of the Patent System 

Our findings support and appear to serve as another example of Professor 

Mark Lemley’s conclusions in his 2016 paper, The Surprising Resilience of the 

Patent System.303 Despite a widely “swinging pendulum” in U.S. law between 

stronger and weaker patent protection throughout recent decades, Professor 

Lemley maintained that there have been no corresponding major changes in the 

fundamental metrics of the U.S. patent system.304 First, patent applications have 

increased steadily from 1999 to 2014, though the growth was not strictly linear 

across all years.305 Second, the size of the market for brokered patent sales, which 

Lemley used as a proxy for patent value, remained substantial and showed 

continued activity over time, rather than a clear decline.306 Finally, long-term 

patent validity trends have remained steady, at least since the creation of the 

Federal Circuit.307 Despite “dramatic changes in the substantive law” over 

decades, these results suggested that the patent system as a whole was largely 

 

 303. See generally Lemley, supra note 177. 

 304. Id. at 13–14. 

 305. Id. at 14–15. 

 306. Id. at 23. 

 307. Id. at 24–25. 
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unaffected by the many legal changes that have alarmed or delighted 

stakeholders and commentators.308 

Lemley’s evidence-backed conclusion was incredible given that practically 

every aspect of patent law changed after the rise of patent trolling during the 

early 2000s: 

 

Congress began considering patent reform in 2005, ultimately passing 

the AIA in 2011. The AIA didn’t change much about patent litigation, 

but it created the IPR procedure and also changed the way we allocate 

patents to competing claimants by awarding patents to the first inventor 

to file a patent application rather than the first to invent. But the Supreme 

Court made a number of changes in that period, mostly in the direction 

of weakening patent rights. It made it easier to invalidate a patent as 

obvious. It made it easier to file a declaratory judgment action 

challenging a patent. It held that winning a patent suit doesn’t 

automatically justify an injunction. It made it easier for prevailing 

defendants to recover their attorneys’ fees. And in a series of cases it 

has held that patents are not appropriate for laws of nature, natural 

phenomena, and abstract ideas, casting significant doubt on the validity 

of many business-method, software, genetics, and medical-diagnostic 

patents. 

The Federal Circuit, too, made a number of changes during this period 

that weakened patent rights. It cut back dramatically on the doctrine of 

equivalents, which allowed patentees to expand the reach of their patent 

claims. It backtracked on willfulness, raising the standard of proof and 

eliminating the requirement that defendants obtain an opinion of 

counsel. It took some steps to restrict forum shopping . . . . And it has 

begun to rein in outlandish theories of patent damages.309 

 

Based on our results, we can add the introduction and expansion of 

discretionary denial practice to the list of legal changes with both vigorous 

support and opposition that appear to have very little effect on the U.S. patent 

system as a whole. Besides outlier cases such as in the VLSI saga, the vast 

majority of discretionary denials during the Biden Administration simply 

eliminated duplicative proceedings and had no effect on the rates at which 

validity is tried and at which tried patents are invalidated on the basis of 

anticipation or obviousness. Again, this is true despite the various public 

reactions to discretionary denials.310 Lemley described similar public clamor at 

changes in the patent system throughout the twentieth and into the twenty-first 

 

 308. See id. at 25; see also Mark A. Lemley, Patent Law’s (Short-Lived?) Era of Normalcy, 103 

WASH. U. L. REV. 1619, 1619, 1636 (2026). 

 309. Lemley, supra note 177, at 10–11 (footnotes omitted). 

 310. See, e.g., Sterne & Quinn, supra note 10. 
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century.311 Our controversy joins those considered by Lemley: despite the outcry 

over the potentially massive effects of discretionary denials, the proverbial sky 

over the patent law landscape did not fall. 

Lemley also offered potential explanations for the stickiness of trends in 

examination and litigation in the patent system. We believe two of these theories 

are most likely to explain the lack of macro effects from discretionary denials. 

The first is selection effects, where legal changes influence the types of cases 

that are ever litigated in the first place.312 Lemley pointed to the Priest-Klein 

hypothesis, wherein parties will settle the easy cases, leaving only the toss-ups 

to go to trial and driving win rates across the board to 50 percent.313 He 

analogized this complex feedback network to “fluid mechanics,” where a change 

in a fluid system ultimately returns to equilibrium.314 Selection effects can be 

further understood by the intuition that just because patenting and litigation 

metrics are stable, it does not mean that important changes in strategic behavior 

are not happening behind the scenes. For example, petitioners who anticipate a 

likely discretionary denial may forgo filing an IPR altogether, instead focusing 

resources on litigation strategies better suited to district court. Conversely, patent 

owners may leverage Fintiv arguments to force cases into alternate forums. 

Despite such changes in behavior, simple cases would continue to settle, and 

difficult cases continue to be litigated. As a result, the aggregate invalidity rate 

remains stable, even though the mix of forums, rules, and procedural pathways 

shifts.315 

Beyond selection effects, the second explanation is that individual and 

market motivations are so varied and powerful that patent reforms simply do not 

create as much change as we would expect. We discussed how IPRs were 

designed to be cheaper and quicker than district court litigation. From this, it is 

reasonable to suggest that IPRs are also a more efficient method of signaling the 

same intentions and interests as refusals to settle litigation pretrial. For instance, 

much like patent suits in court, a petitioner may be motivated to leverage IPRs 

to drive a “competitor out of business by imposing litigation costs.”316 The 

usefulness of IPRs therefore outweighs any of the strengthening or weakening 

effects of periodic USPTO directives, regardless of how extreme the changes 

may seem to stakeholders. Lemley went as far as to say that rule changes that 

might seem like a system overhaul to a patent lawyer are not actually significant 

enough to affect macro-level metrics.317 If, as our results indicate, this includes 

 

 311. Lemley, supra note 177, at 7–13. 

 312. See id. at 27. 

 313. Id. at 27–28. 

 314. Id. at 31 (citing John M. Golden, Innovation Dynamics, Patents, and Dynamic-Elasticity 

Tests for the Promotion of Progress, 24 HARV. J.L. & TECH. 47, 50 (2010)). 

 315. See id. at 48 (noting the “unchanging nature of invalidity and overall patentee win rates”). 

 316. See id. at 45. 

 317. Id. at 43 (“Perhaps the explanation is just that the changes seem dramatic to a patent lawyer 

but aren’t actually all that significant in the overall scheme of things.”). 
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the introduction and repeated tweaking of discretionary denial practice, then the 

excitement over these issues will remain important to individual petitioners and 

patent owners, but not to the overall health of the U.S. patent system. 

C. Staying the Course to Maintain IPR Effectiveness into the Future 

The second Trump Administration, from Acting Director Stewart’s early 

efforts through Director Squires’ current approach, have encouraged a dramatic 

resurgence in the use of discretionary denials in IPR petitions. Our results 

suggest little harm to the patent system with a return to application of the Fintiv 

factors in determining whether to institute an IPR. Our study does not bear on 

the effectiveness of former Director Vidal’s ultimate approach of requiring the 

PTAB to accept properly crafted Sotera stipulations and a narrower PTAB trial 

in lieu of a discretionary denial. However, it seems to us that former Director 

Vidal’s approach, if properly policed, would work as well at eliminating 

duplicative arguments and may better ensure the correct balance by decreasing 

all-or-nothing decisions by PTAB judges. Specifically, it would enable 

sophisticated parties to negotiate the best path forward in their own best interests 

and to be bound by their own agreements. 

Former Acting Director Stewart’s approach was to instead direct the PTAB 

to merely consider Sotera stipulations as relevant to the holistic discretionary 

denial inquiry.318 Under the March 2025 Interim Process, the second Trump 

Administration not only returned to the Fintiv rule but also implemented novel 

additions to the factors considered and changed who wields the discretion.319 The 

effect of these innovations warrants additional research into potential harm to the 

effectiveness of IPRs. For now, however, we explain the principal arguments 

against two of the current Administration’s recent changes: in particular, the 

limitation of IPR institution determinations being made solely by the Director 

and the expansion of the number of discretionary denial factors. 

First, consider the issue of who decides whether a petition should be 

discretionarily denied. Acting Director Stewart’s 2025 Interim Process 

contemplated the addition of a second PTAB panel other than the one assigned 

the IPR petition to review the record and decide whether the PTAB should use 

its discretion and deny institution, or rather should advance the petition to the 

assigned panel to independently review the record, decide all other legal issues 

for institution, and—if instituted—try the petition.320 The stated goal of the 2025 

Interim Process was to manage the PTAB’s workload during a period of staff 

shortages caused by the Trump Administration’s return-to-office requirement 

 

 318. Boalick, supra note 131, at 2–3. 

 319. Stewart 2025 Memorandum, supra note 139, at 2–3. 

 320. Id. at 1–3; Crouch, supra note 137. Although this memorandum has diminished the benefits 

of Sotera stipulations, which were the primary tool for petitioners for only a short time, research 

addressing the effect of Sotera stipulations on the effectiveness of the IPR process may be warranted. 
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and DOGE’s recommendations at the start of 2025.321 Opponents of these 

changes questioned how insisting on independent review of the record by the 

Director and a second three-judge PTAB panel can possibly further this stated 

goal.322 As a procedural matter, any bifurcated approach appears 

counterproductive to the goals of running post-grant proceedings more 

efficiently.323 And it seems this fear has been further realized via the 

implementation of Director Squires’s “Director-only” approach to IPR 

institution decisions.324 

Beyond who decides the discretionary denial issue, it is also worth 

considering the expanding list of factors on which the Director can rely in 

making an institution decision beyond the traditional Fintiv factors.325 The 2025 

Interim Process memorandum noted that “[t]he Director will also consider the 

ability of the PTAB to comply with pendency goals for ex parte appeals, its 

statutory deadlines for AIA proceedings, and other workload needs.”326 Director 

Squires’s October 17, 2025 memorandum appears further to expand the 

considerations underlying institution decisions, permitting the Director to 

determine whether or not institution is appropriate “based on discretionary 

considerations, the merits, or other non-discretionary considerations.”327 

It remains to be seen how much of a role each of these factors will play in 

shaping future institution decisions, but already in several recent decisions, 

Acting Director Stewart ushered forth a new chapter in the saga of discretionary 

denials by citing the newly formed “settled expectations” doctrine as a basis for 

 

 321.  Miller, Maintaining, supra note 212; Memorandum from Charles Ezell, Acting Dir., U.S. 

Off. of Pers. Mgmt., to the Heads & Acting Heads of Dep’ts & Agencies (Jan. 22, 2025), 

https://www.opm.gov/chcoc/latest-memos/guidance-on-presidential-memorandum-return-to-in-

person-work.pdf [https://perma.cc/2KMV-NTNE]; Michael Shapiro & Annelise Levy, Patent Office 

Orders Teleworking Examiners Back to the Office, BLOOMBERG L. (Feb. 5, 2025), 

https://news.bloomberglaw.com/ip-law/patent-office-orders-teleworking-examiners-back-to-the-office 

(on file with the Berkeley Technology Law Journal); Memorandum from Russell T. Vought, Dir., Off. 

of Mgmt. & Budget, & Charles Ezell, Acting Dir., Off. of Pers. Mgmt., to Heads of Exec. Dep’ts & 

Agencies (Feb. 26, 2025), https://www.opm.gov/chcoc/latest-memos/guidance-on-agency-rif-and-

reorganization-plans-requested-by-implementing-the-president-s-department-of-government-

efficiency-workforce-optimization-initiative.pdf [https://perma.cc/D8EF-GYP2].  

 322.  See, e.g., Miller, Maintaining, supra note 212. 

 323. Because the bifurcated approach now requires more judges to review the same record for 

every IPR and with additional briefing at that, it does not on its surface appear to serve the intended 

purpose of improving managerial efficiency, especially given the historically low rate of discretionary 

denials. See generally Statistics, USPTO, https://www.uspto.gov/patents/ptab/statistics 

[https://perma.cc/5S3W-F25N] (last visited Mar. 9, 2026) (showing that only a small fraction of IPR 

petitions are denied institution overall, compared to those instituted or otherwise resolved). For it to lead 

to greater efficiency, the Director would have to refuse to institute review at a greater rate than a panel 

otherwise would. 

 324. See Bregman et al., supra note 147. 

 325. See supra Section II.E. 

 326. Stewart 2025 Memorandum, supra note 139, at 3 (emphasis omitted). 

 327. See Squires 2025 Memorandum, supra note 26, at 2. 
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denying institution.328 In one instance, Acting Director Stewart discretionarily 

denied review because the petitioner had cited the patent at issue ten years prior, 

in information disclosure statements.329 This prior knowledge outweighed the 

fact that the final written decision was projected to issue approximately seven 

months before the district court trial date, that there had been little investment by 

the parties in the district court proceeding, and that institution would have 

yielded a high likelihood of a stay.330 In even more recent decisions, Acting 

Director Stewart clarified that actual notice is not necessary: “the longer the 

patent has been in force, the more settled expectations should be,” so patent age 

can result in rejection without any actual notice because patent publication and 

issuance carry a presumption of constructive notice.331 In Dabico Airport 

Solutions v. AXA Power APS, for example, the fact that the patent had been in 

force for eight years created settled expectations to warrant discretionary 

denial.332 

We perceive multiple important objections to the consideration of settled 

expectations when deciding whether the PTAB will institute a petition. First, it 

appears only indirectly related to patent quality. There are many reasons a patent 

may remain unchallenged until later in its life. These include preexisting 

mutually beneficial relations between the patent holder and potential petitioners 

that would be upset with an invalidity challenge. Further, much has been written 

about the practice of software and information technology NPEs stretching the 

interpretation of claim scope to cover innovations conceived after the patent’s 

issuance.333 Many such patents will not be on the radar of technology 

implementors until time has passed and patent owners begin to enforce a 

stretched interpretation of its scope. In the extreme, we can imagine prophetic 

patent owners laying low for years like the “submarine patents” of the 1980s, 

waiting until an industry adopts technology that might be covered by a stretched 

construction of the claims.334 Due to their untethered nature, such patents are also 

more likely to be found to claim old or obvious technology. 

 

 328. See Dennis Crouch, PTAB’s New “Settled Expectations” Doctrine, PATENTLY-O (July 6, 

2025), https://patentlyo.com/patent/2025/07/settled-expectations-doctrine.html (on file with the 

Berkeley Technology Law Journal) (collecting cases). 

 329. iRhythm Techs., Inc. v. Welch Allyn, Inc., No. IPR2025-00363, Paper 10, at 3 (P.T.A.B. 

June 6, 2025). 

 330. See id. at 2. 

 331. Dabico Airport Sols. Inc. v. AXA Power APS, No. IPR2025-00408, Paper 21, at 3 (P.T.A.B. 

June 18, 2025). 

 332. Id. at 2–3. 

 333. See, e.g., Miller, It Takes Two to Incorporate, supra note 258, at 1401–02; see also James 

Bessen & Michael J. Meurer, Lessons for Patent Policy from Empirical Research on Patent Litigation, 

9 LEWIS & CLARK L. REV. 1, 14–18 (2005) (discussing factors contributing to the success of 

opportunistic claims). 

 334. See Stuart J.H. Graham & David C. Mowrey, Submarines in Software? Continuations in US 

Software Patenting in the 1980s and 1990s, 13 ECON. INNOVATION & NEW TECH. 443, 447 (2004). 
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It is possible that this dire vision of the effect of settled expectations will 

not materialize. Already, the PTAB is setting limits on the doctrine. For example, 

patents in force for only five or six years have been deemed not to have 

developed strong settled expectations favoring discretionary denial.335 Further, 

Acting Director Stewart indicated that a petitioner can overcome the “settled 

expectations” doctrine by showing that a “significant change in law . . . occurred 

since the patent issued” that “directly bears on the patentability of the challenged 

claims.”336 Notably, settled expectations are less likely to be a basis for denial 

for petitioned patents that “have been in force for years but may not have been 

commercialized, asserted, marked, licensed, or otherwise applied in a 

petitioner’s particular technology space, if at all.”337 This suggests that NPEs, 

including our hypothesized next-generation patent submariners, will not be able 

to avoid institution via settled expectations. 

These and other changes to the IPR process implemented during the second 

Trump Administration—including Director Squires’s limited approach to IPR 

institution determinations338—are too new for extensive empirical investigation. 

As the USPTO continues to implement its new approach to discretionary denials, 

more research assessing the effects of decisions that rely on new factors and 

comparing them against the decisions within the scope of our analysis will shed 

more light on just how far the resilience of the U.S. patent system can stretch. 

VII. 

CONCLUSION 

Since the enactment of the AIA, IPR proceedings before the PTAB have 

sparked vigorous debate. Designed as a cost-effective alternative to traditional 

district court litigation for challenging patent validity, the IPR process is seen by 

proponents as an invaluable tool to eliminate low-quality patents. Opponents, 

however, argue it undermines inventors’ rights. The battlelines have only 

hardened since the emergence of discretionary denials, whereby the PTAB 

dismisses otherwise meritorious IPR petitions to avoid duplicative parallel 

proceedings at the PTAB or in copending district court litigation. Opponents 

welcomed this development as ameliorating the financial burden on patent 

owners and perceived PTAB bias in favor of patent challengers. Some 

proponents of IPRs, however, argue discretionary denial practice thwarts 

congressional intent and punts too many invalidity disputes back to more 

expensive and uncertain district court trials. They argue that many technology 

users have returned to settlement rather than providing the public good of testing 

the validity of patents with questionable quality. 

 

 335. See, e.g., Cambridge Indus. USA, Inc. v. Applied Optoelectronics, Inc., No. IPR2025-

00434, Paper 11, at 2–3 (P.T.A.B. June 26, 2025). 

 336. Intel Corp. v. Proxense LLC, No. IPR2025-00327, Paper 12, at 2 (P.T.A.B. June 26, 2025). 

 337. See id. at 2–3. 

 338. See supra Section II.E. 
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This Article tests the merits of these arguments and finds that discretionary 

denials are overwhelmingly used to avoid duplicative invalidity challenges when 

there are parallel disputes involving the same patents either at the PTAB or in 

the district courts. Further, we demonstrate that the increased use of discretionary 

denials during the late 2010s did not affect the rate at which patents subject to 

IPR challenges ultimately have their validity tried in district courts or in some 

other IPR. Finally, we find that very few discretionary denials generated 

significant new litigation post-discretionary denial, thus discounting concerns of 

widespread VLSI-type waste. Combined, our results show that with rare 

exceptions, discretionary denial practice has been appropriately used to address 

duplicative proceedings, while having little or no effect on the effectiveness of 

IPR in providing technology implementors with a cheap and effective alternative 

to litigation to test the validity of the patents that matter economically—those 

that are valuable enough to be enforced and challenged in IPR. 

Nevertheless, the battle over the IPR process generally and discretionary 

denial in particular continues as the two major political parties have pushed in 

opposite policy directions since the enactment of the AIA. The second Trump 

Administration has expanded the scope of discretionary denial beyond the Biden 

Administration’s emphasis on avoiding duplicative parallel proceedings to 

include additional considerations, such as patent age at the time of challenge and 

the USPTO’s resource constraints. If these Trump-era reforms persist, future 

research should test the effect of these new justifications for discretionary denial 

on the effectiveness of IPRs. For now, we argue that granting discretionary 

denial in the absence of duplicative proceedings will probably weaken the public 

good the PTAB provides by strengthening patent quality. 
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ABSTRACT 

Artificial Intelligence (AI) Agents have entered the marketplace. 

By some estimates, AI Agents, which promise to execute tasks and even 

take over your computer to do so, present a more than $400 billion 

market. The potential power of AI Agents has fueled legal scholars’ 

fears that AI Agents will enable rogue commerce, human 

manipulation, rampant defamation, and infringement of intellectual 

property rights. These scholars are calling for regulation before AI 

Agents cause havoc. 

This Article addresses concerns about AI Agents head-on. The 

Article leverages the socio-legal issues presented by agency law to 

identify potential problems. It then asks how computer science can 

solve those problems rather than trying to take rules for humans and 

impose them on software. This approach shows that core aspects of 

modern software engineering, particularly client-server architectures, 

address several of those concerns in ways quite different from—and 

arguably stronger than—how the law would discipline a human agent.  
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The Article goes further and probes value alignment—a key part 

of current computer science best practices for mitigating potential 

agent harms—to show that agency law demands an update to value-

alignment. Last, the Article draws on the theory of explainable AI to 

offer not only ways to address AI Agent’s mistakes ex post, but also a 

novel ex ante option. Together, these changes enhance a user’s ability 

to take action to correct or prevent AI Agent operations. These 

solutions will enable desired economic outcomes and mitigate 

perceived risks. In short, despite AI Agents’ increasing capabilities, 

existing technical and socio-legal governance coupled with continual 

improvements in value alignment can enable them to meet the demands 

of law and society. 
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I. 

INTRODUCTION 

For each possible percept sequence, a rational agent should select an 

action that is expected to maximize its performance measure, given the 

evidence provided by the percept sequence and whatever built-in 

knowledge the agent has. 

—Stuart Russell and Peter Norvig1 

 

The common law of agency, encompasses the legal consequences of 

consensual relationships in which one person (the “principal”) 

manifests assent that another person (the “agent”) shall, subject to the 

principal’s right of control, have power to affect the principal’s legal 

relations through the agent’s acts and on the principal’s behalf. 

Relationships of agency usually contemplate three parties—the agent, 

the principal, and third parties with whom the agent interacts in some 

manner. 

—Restatement (Third) of Agency2 

 

AI Agents—software that perceives the world, has reasoning capabilities, 

and can act autonomously to carry out a user’s instructions3—are out of the lab, 

in ever-growing use, and raising fears about runaway harms.4 Perhaps because 

computer science uses the phrase “software agents” and certain sectors of the 

software industry talk of “agentic software,” legal discussions have called for 

society “to take seriously the word agent in its legal and social sense” and treat 

software agents as human agents.5 This Article takes this call head-on. 

 

 1. STUART J. RUSSELL & PETER NORVIG, ARTIFICIAL INTELLIGENCE: A MODERN APPROACH 

40 (4th ed. 2021). 

 2. RESTATEMENT (THIRD) OF AGENCY INTRODUCTION (A.L.I. 2006). 

 3. RUSSELL & NORVIG, supra note 1, at 3–4 (“[A]ll computer programs do something, but 

computer agents are expected to do more: operate autonomously, perceive their environment, persist 

over a prolonged time period, adapt to change, and create and pursue goals.”); cf. Maxwell Zeff, AI 

Agents Promise to Connect the Dots Between Reality and Sci-Fi, GIZMODO (May 27, 2024), 

https://gizmodo.com/ai-agents-openai-chatgpt-google-gemini-reality-sci-fi-1851500474 (“Simply put, 

AI Agents are just AI models that do something independently . . . They go a step further than just 

creating a response like the chatbots we’ve become familiar with—there’s action . . . . [Companies are] 

teaching AI Agents to work with various APIs on your computer. Ideally, they can press buttons, make 

decisions, autonomously monitor channels, and send requests.”). 

 4. Jonathan Zittrain, We Need to Control AI Agents Now, ATLANTIC (July 2, 2024), 

https://www.theatlantic.com/technology/archive/2024/07/ai-agents-safety-risks/678864/ (describing AI 

Agents perpetrating broad, harmful acts online). Professors Ian Ayres and Jack Balkin argue AI Agents 

should be treated as unmanaged, risky agents. Ian Ayres & Jack Balkin, The Law of AI Is the Law of 

Risky Agents Without Intentions, U. CHI. L. REV. ONLINE, Nov. 2024, at 6–8, 

https://lawreview.uchicago.edu/sites/default/files/2024-

11/Ayres_Balkin_Law%20of%20Risky%20Agents.pdf (discussing fears of defamatory AI Agents). 

 5. Jonathan Zittrain, Kevin Frazier & Jen Patja, Lawfare Daily: Jonathan Zittrain on 

Controlling AI Agents, LAWFARE (Oct. 17, 2024), https://www.lawfaremedia.org/article/lawfare-daily-

-jonathan-zittrain-on-controlling-ai-agents (positing “even ordering Domino’s via an agent could lead 
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We argue that agency law provides insights about potential problems AI 

Agents raise, but that direct application of agency law to AI Agents is not the 

best way to understand AI Agents, let alone manage them.6 Instead, we treat the 

law of agency and how to manage human agents as a specification of harms to 

avoid and goals to meet. That premise allows us to identify potential concerns 

and then offer solutions that map to computer science realities. AI Agents raise 

classic law of agency concerns such as setting authority, preventing agents from 

taking rogue actions, and third-party knowledge issues. But, despite provocative 

rhetoric around similarity to human brains or human workers, AI Agents are 

fundamentally software. As such, rather than trying to make AI Agents operate 

through incentives and penalties like a human agent, one part of the solution 

draws on APIs—a core piece of the internet’s technical infrastructure and 

especially ecommerce—to address concerns around authority and preventing 

misbehavior. 7  In addition to APIs, we draw on the growing AI software 

engineering practice of value-alignment training to show how that practice 

addresses concerns about AI Agents becoming tools for bad actors.8 We then 

analyze the law of agency and computer science’s theory of agents and find that 

the legal issues concerning fiduciary duties of loyalty and conflict of interest are 

missing in current computer science. This Article argues that these fiduciary 

duties should be used as part of computer science’s toolkit for alignment. 9 

Together, these approaches address socio-legal issues around AI Agents and 

offer a path to building responsible AI Agents.10 

Imagine prompting ChatGPT, Alexa, Gemini, or a software system that you 

built with the following: “Plan and book a two-week trip to Bora Bora. I want 

some beach time but also some cool experiences.” Within an hour, your phone 

 

to unintended and severe consequences” such ordering “a thousand pizzas”); see also SIMON 

GOLDSTEIN & PETER N. SALIB, AI RIGHTS FOR ECONOMIC FLOURISHING (Dec. 15, 2025), 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=5353214 (arguing that artificial general 

intelligence will soon be here and then such software should be treated as humans). 

 6. Indeed, importing agency law’s view of agents as representative of humans arguably plays 

into the hands of those who wish to argue that software has or will achieve Artificial General Intelligence 

and even consciousness. 

 7. See infra Section D. (identifying where the law of agency and the computer science view of 

agents converge and diverge on issues around agents). 

 8. See infra Section IC. 

 9. See infra notes 31–34 and accompanying text. For an early take on the connection between 

the duty of loyalty and software design, see Anthony Aguirre, Gaia Dempsey, Harry Surden & Peter B. 

Reiner, AI Loyalty: A New Paradigm for Aligning Stakeholder Interests, 1 IEEE TRANSACTIONS ON 

TECH. & SOC’Y 128 (2020). 

 10. The term “responsible” begs the question: responsible to whom? This Article explores 

responsibility from the perspectives of communities, which might be society as a whole or a marketplace 

of principles, suppliers, and third parties, and also individual users. The concept of value alignment, 

while most commonly invoked in the context of constraining AGI from hypothetical harms to humanity 

writ large, is also pragmatically a tool for ensuring that AI systems are more capable of working for the 

best interests of individual users. See infra Section IC. We also invoke the concept of explanations so 

that agents provide users opportunities to better understand when and how to reverse agent actions. See 

infra Section B. 
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pings, and you see an amazing trip that you love, fully booked and paid for.11 

Now imagine you operate a business and have a new product but are quite busy.12 

You tell the software, “Write a series of social media posts based on these 

materials (which you add to the prompt). Have each post highlight the novel 

features. Deploy the posts across X, Facebook, TikTok, YouTube, Instagram, 

Snapchat, and Reddit for the next two weeks in ways appropriate for each 

platform.” Over the next few weeks, the posts go out, and your sales go up. Your 

experience went so well you use the software to handle sales. This time, 

however, the software makes a mistake and sells your product for half its value.13 

Now consider a situation where someone hostile to the U.S. government instructs 

the software to generate 100,000 social media posts falsely claiming that Donald 

Trump is a paid puppet of Russia and another 100,000 posts falsely claiming that 

Nancy Pelosi relies on DeepSeek’s AI because she is a paid operative for China. 

The person directs the software to make the posts appear to come from diverse 

individuals and to deploy them over two weeks to simulate growing public 

 

 11. See Clay Bavor & Bret Taylor, The Guide to AI Agents, SIERRA.AI (May 23, 2024), 

https://sierra.ai/news/ai-agents-guide (“[AI] agents are autonomous software systems that can reason, 

make decisions, and pursue goals with creativity and flexibility, all while staying within the bounds 

that have been set for them. Whereas applications help you do the work, agents get the work done for 

you.”); Michelle Castillo, Warren Buffett Says One Question Posed by AI Has Stumped Economists 

for a Century, CNBC (May 7, 2024), https://www.cnbc.com/2024/05/07/warren-buffett-on-ai-issue-

that-has-stumped-economists-for-a-century.html (“Clearly, there is a trend where we go to ‘agentic’ 

workflows, agents take actions on behalf of the end user autonomously. It’s a little ways out, but 

people do need to build apps and enrich customer experience and drive more cost out of the business 

and find new ways to drive growth.”); see Alex Cosmas & Vik Krishnan, What AI Means for Travel—

Now and in the Future, MCKINSEY & CO. (Nov. 2023), https://www.mckinsey.com/industries/travel-

logistics-and-infrastructure/our-insights/what-ai-means-for-travel-now-and-in-the-future#/ (noting 

generative AI may save trillions across sectors). 

 12. While writing this article, a real-world example emerged that closely resembles the given 

hypothetical. See Erin Griffith, How A.I. Helped One Man (and His Brother) Build a $1.8 Billion 

Company, N.Y. TIMES (Apr. 2, 2026), https://www.nytimes.com/2026/04/02/technology/ai-billion-

dollar-company-medvi.html. The company CEO used AI tools to set up a commerce site, generate ads, 

and handle customer service. Id. When the software erred on prices, he honored what customers were 

quoted, and he continually tested the software to prevent additional errors. Id.  

 13. A similar event recently happened when Air Canada used software for customer service, 

and the software promised a price that the airline did not want to offer. See Maria Yagoda, Airline Held 

Liable for its Chatbot Giving Passenger Bad Advice - What This Means for Travellers, BBC NEWS (Feb. 

23, 2024), https://www.bbc.com/travel/article/20240222-air-canada-chatbot-misinformation-what-

travellers-should-know; see also Billy Perrigo, Exclusive: Anthropic Let Claude Run Its Office Shop. 

Then Things Got Weird, TIME (June 27, 2025), https://time.com/7298088/claude-anthropic-shop-ai-

jobs/ (noting the system was convinced to sell items at a loss among other oddities); Project Vend: Can 

Claude Run a Small Shop? (And Why Does That Matter?), ANTHROPIC (June 27, 2025), 

https://www.anthropic.com/research/project-vend-1 (documenting what worked and what failed in the 

company’s experiment with letting an AI Agent manage an experimental small shop); Michael Nuñez, 

Can AI Run a Physical Shop? Anthropic’s Claude Tried and The Results Were Gloriously, Hilariously 

Bad, VENTURE BEAT (June 27, 2025), https://venturebeat.com/ai/can-ai-run-a-physical-shop-

anthropics-claude-tried-and-the-results-were-gloriously-hilariously-bad/ (noting the system turned 

down an offer that was 567% markup and began hoarding tungsten cubes for a grab-and-go food and 

drink fridge). 
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support.14 These hypotheticals seem possible because of the advent of AI Agents. 

Moreover, industry has embraced and is offering AI Agent software as the next 

big wave of services flowing from the investment in generative AI.15 Thus, legal 

scholars have begun to question the implications of such software. 

Whether AI Agents will be commercially significant is not a purely 

academic question.16 Generative AI services have yet to offer clear economic 

payoffs.17 Industry proponents assert that AI Agents present a way to realize 

more immediate returns on the multi-billion-dollar investment in generative AI 

to date.18 Companies such as OpenAI, Google, Microsoft, and Amazon19 hope 

that AI Agents—as offshoots of the computer science breakthroughs behind 

 

 14. Cf. Ayres & Balkin, supra note 4, at 6–8 (discussing fears of defamatory AI Agents); 

Zittrain, supra note 4 (describing AI Agents perpetrating broad, harmful acts online). 

 15. See infra notes 17–21 and accompanying text. 

 16. See Cade Metz & Nico Grant, Google Unveils A.I. Agent That Can Use Websites on Its 

Own, N.Y. TIMES (Dec. 11, 2024), https://www.nytimes.com/2024/12/11/technology/google-ai-agent-

gemini.html; Maxwell Zeff, The Race Is on to Make AI Agents Do Your Shopping for You, 

TECHCRUNCH (Dec. 2, 2024), https://techcrunch.com/2024/12/02/the-race-is-on-to-make-ai-agents-do-

your-online-shopping-for-you/ (noting Perplexity’s release of its shopping AI Agent); Mike Bird & 

Alice Fulwood, Special (Offers) Agent: Why Retailers Should Be Worried about AI., MONEY TALKS, 

ECONOMIST (Nov. 27, 2025), https://www.economist.com/podcasts/2025/11/27/special-offers-agent-

why-retailers-should-be-worried-about-ai (noting a McKinsey Consulting claim that “close to 55%” of 

consumers are using generative AI to shop). At a broader level, AI Agents raises issues around of the 

law of agency and its practical implications. See Deborah A. DeMott, Disloyal Agents, 58 ALA. L. REV. 

1049, 1067 (2007) (“The common law of agency has not always attracted the degree of academic interest 

that’s warranted by its ubiquity, as well as its theoretical interest and practical significance.”). 

 17. See Megan Cerullo, Here's Who Is Spending Money on AI Subscriptions, and How Much 

They Cost, CBS NEWS, (April 17, 2026), https://www.cbsnews.com/news/generative-ai-subscriptions-

consumer-spending/ (noting only 2% of households pay for GenAI subscriptions as compared to 25% 

paying for streaming or 5% spending on sports betting apps and the challenge to change free users to 

paying users); Danielle Kost. Most GenAI Players Remain “Far Away” from Profiting: Interview with 

Andy Wu, HARVARD BUSINESS SCHOOL, WORKING KNOWLEDGE (Oct. 30, 2025), 

https://www.library.hbs.edu/working-knowledge/many-gen-ai-players-remain-far-away-from-

profiting-interview-with-andy-wu, (explaining the returns on investment “remains murky” with 

subscription costs “unlikely to cover the costs”); see also Castillo, supra note 11 (noting difficulty in 

parsing older AI software deployment from generative AI when assessing productivity returns); Scott 

Rosenberg, Generative AI Is Still a Solution in Search of a Problem, AXIOS (Apr. 24, 2024), 

https://www.axios.com/2024/04/24/generative-ai-why-future-uses (“The gigantic and costly industry 

Silicon Valley is building around generative AI is still struggling to explain the technology’s utility.”). 

But see Vala Afshar, How AI Agents Can Generate $450 Billion by 2028 - and What Stands in the Way, ZD 

NET (July 21, 2025), https://www.zdnet.com/article/how-ai-agents-can-generate-450-billion-by-2028-and-

what-stands-in-the-way/ (discussing CapGemini Research Institute report on the market for AI Agents). 

 18. See Cristina Criddle & George Hammond, OpenAI Bets on AI Agents Becoming 

Mainstream by 2025, FIN. TIMES (Oct. 1, 2024), https://www.ft.com/content/30677465-33bb-4f74-

a8e6-239980091f7a; James O’Donnell, Sam Altman Says Helpful Agents Are Poised to Become AI’s 

Killer Function, MIT TECH. REV. (May 1, 2024), https://www.technologyreview.com/ 

2024/05/01/1091979/sam-altman-says-helpful-agents-are-poised-to-become-ais-killer-function/; 

Castillo, supra note 11 (“The market is passing through the phase of the value accruing only at the 

bottom layer, such as Nvidia and ChatGPT/OpenAI, and it is now critical for companies to prepare for 

the applications built on top of that infrastructure.”); Bavor & Taylor, supra note 11 (“Behind this 

breakthrough [in AI Agents] are recent advances in artificial intelligence, and large language models in 

particular”). 

 19. See infra notes 53–57 and accompanying text. 
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generative AI—will autonomously take over all sorts of tasks currently 

performed by humans.20 If so, AI Agents will aid individuals and industries as a 

cost-reducing, productivity-enhancing technology.21 

At the same time, the proliferation of companies and individuals using AI 

Agents raises age-old issues for commerce conducted at a distance, including: 

what constitutes a binding contract, how payment is guaranteed, and how 

erroneous purchases should be handled.22 As AI Agents grow in use and power, 

some are concerned about monitoring costs and the difficulty for humans to 

overcome information asymmetry.23 There are also claims that AI Agents may 

take “highly unpredictable or unintuitive actions.”24 For example, one fearful 

perspective is that AI Agents will enable “unintended and severe consequences” 

such as massive Domino pizza orders 25  or wild, million-dollar purchasing 

errors.26 Even if such extremes are unlikely, a simpler concern exists. Human 

agents can, after all, err in carrying out mundane but important commercial tasks 

too. Given AI Agents’ potential speed, they might err at a greater rate and cost 

than human agents. Although the issues around commerce are important, online 

life presents other avenues for undesired outcomes. 

Another fear is that AI Agents may enable rogue, harmful actions unless 

we do something to “control” them immediately.27 For example, a prominent 

scholar posits that an AI Agent taking a simple instruction such as, “help me 

cope with this boring class” could call in a bomb threat to carry out the request, 

or an army of AI Agents might manipulate people to make bomb threats at 

scale.28 Additional concerns include AI Agents that could lurk in an online game 

and join online fan forums but with the ulterior motive of slipping in a political 

 

 20. YONADAV SHAVIT, SANDHINI AGARWAL, MILES BRUNDAGE, STEVEN ADLER, CULLEN 

O’KEEFE, ROSIE CAMPBELL, TEDDY LEE, PAMELA MISHKIN, TYNA ELOUNDOU, ALAN HICKEY, 

KATARINA SLAMA, LAMA AHMAD, PAUL MCMILLAN, ALEX BEUTEL, ALEXANDRE PASSOS & DAVID 

G. ROBINSON, PRACTICES FOR GOVERNING AGENTIC AI SYSTEMS 6–7 (Dec. 2023), 

https://cdn.openai.com/papers/practices-for-governing-agentic-ai-systems.pdf (describing a range of 

“potential benefits” of AI Agent systems). 

 21. Castillo, supra note 11; cf. Cosmas & Krishnan, supra note 11 (noting generative AI may 

save trillions across sectors). 

 22. See, e.g., Geoffrey Fowler, I Let ChatGPT’s New ‘Agent’ Manage My Life. It Spent $31 on 

a Dozen Eggs, WASH. POST (Feb. 7, 2025), https://www.washingtonpost.com/technology/ 

2025/02/07/openai-operator-ai-agent-chatgpt/. 

 23. Noam Kolt, Governing AI Agents, 101 NOTRE DAME L. REV. (forthcoming) (manuscript at 

33–34) (comparing human agency to software agent issues), https://papers.ssrn.com/sol3/ 

papers.cfm?abstract_id=4772956. As discussed below, software offers the potential for better 

monitoring and solutions to information asymmetry than possible in a purely human to human context. 

 24. Id. at 34. 

 25. See Zittrain, supra note 5 (positing that “even ordering Domino’s via an agent could lead to 

unintended and severe consequences” such as ordering “a thousand pizzas”). 

 26. See Zittrain, supra note 5; Zittrain, supra note 4. 

 27. Zittrain, supra note 4. Kolt offers a list of concerns including financial loss, property 

damage, threats to life, and autonomous hacking of websites. Kolt, supra note 23, at 16. These examples, 

however, are not clear as to whether principal-agent concerns are at stake or the more general fear of 

“powerful technology” is the issue. 

 28. Zittrain, supra note 4. 
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agenda.29  Other scholars envision AI Agents as “risky agents” and seek to 

discipline the way the software is created so as to minimize harmful outcomes, 

such as copyright infringement and defamation potentially flowing from using 

AI Agents.30 

We argue that most of the concerns around AI Agents revolve around 

solving how best to ensure that a piece of software does what a user wants the 

software to do, or what computer science broadly calls “the alignment” 

problem.31 Alignment is about how well software performs given a specification 

by the programmer of the software. For example, when writing software that 

allows a robot vacuum to clean a room, one likely will add code so that the robot 

does not damage furniture or spread dirt around the house. 32  Of late, the 

alignment problem, broadly speaking, often addresses more abstract goals, such 

as avoiding biased outputs and notions of “doing the right thing.”33 No matter 

the goal or the underlying technology driving the AI—including generative AI 

and robotics—the more dynamic the operating environment and the more a 

software can learn, the less one can fully specify what one wants the software 

agent to do.34 Thus, alignment becomes quite difficult. This point links to legal 

concepts. 

The gaps in how well we can specify software behavior track several core 

issues in agency law.35 Both computer science and agency law are concerned 

with how to have an agent do something for someone, how to specify instructions 

for an agent, how to have an agent perform a task with imperfect instructions, 

and how to limit the agent’s deviation from the instructions. Agency law, 

however, goes a step further and asks about the way agents affect third parties.36 

 

 29. Id. 

 30. Ayres & Balkin, supra note 4, at 6–11. 

 31. See infra Section IC. 

 32. See, e.g., Brain Heater, iRobot’s Poop Problem, TECHCRUNCH (Sept. 9, 2021), 

https://techcrunch.com/2021/09/09/actuator-4/ (detailing extensive research by iRobot on how to have 

its vacuum not pick up and smear dog feces around a house); Samantha Nelson, ‘Pooptastrophe’: Man 

Details the Night His Roomba Ran Over Dog Poop, USA TODAY (Aug. 15, 2016), 

https://www.usatoday.com/story/news/nation-now/2016/08/15/pooptastrophe-man-details-night-his-

roomba-ran-over-dog-poop/88667704/. 

 33. RUSSEL & NORVIG, supra note 1, at 57. As an example of a failure to align, in 2016 when 

Microsoft released its chatbot, Tay, designed to interact on Twitter, they didn’t want the software to give 

racist outputs; but user interaction yielded that undesired result. See Marty J. Wolf, K. Miller & Frances 

S. Grodzinsky, Why We Should Have Seen That Coming: Comments on Microsoft’s Tay “Experiment,” 

and Wider Implications, 47 ACM SIGCAS COMPUTERS & SOC’Y 54, 54–55 (2017). 

 34. See infra notes 77–86 and accompanying text. 

 35. See infra Section C.; accord Dylan Hadfield-Menell & Gillian K. Hadfield, Incomplete 

Contracting and AI Alignment, in PROCS. 2019 AAAI/ACM CONF. ON AI, ETHICS, & SOC’Y 417, 417 

(2019) (connecting alignment issues in computer science to principal-agent issues in economics and 

law). 

 36. Kolt’s work offers that “[a]t its core, agency law” is about the relationship between 

principals and their agents and focuses on harms to principals. See supra note 23, at 20–21. The work 

does not address third-party issues regarding trust and the way agency law is also about the vital need to 

protect third parties in the contracts context. 
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This issue remains underdeveloped, if not overlooked, in legal scholarship and 

is not explicitly addressed by computer science’s theory of agents. 

Even though computer science’s theory of agents has a narrow view of 

interaction with users that does not account for third parties, computer science 

has solutions to core issues raised by agency law, such as monitoring, setting 

authority boundaries, and limiting the possibility of undesired actions.37 Indeed, 

core parts of why software works and the way AI Agents interact with other 

software provide robust answers to concerns over potentially undesired 

outcomes when AI Agents are used.38 We thus add to the literature on AI Agents 

by examining the broad set of technical infrastructure and rules that limit AI 

Agents and by extension address issues legal scholars have raised but not solved. 

Although technical infrastructure addresses several agency-related issues, 

other issues persist. As such, we go beyond technical approaches and examine 

how the common law of agency, especially its understanding of conflicts of 

interest, provides rich insights that can and should inform future value alignment 

of AI Agents as a soft law approach to responsible AI development.39 In short, 

technical infrastructure and enhanced value alignment can mitigate agency-like 

concerns without converting software into legal agents.40 Put differently, we 

argue that approaches to governing AI Agents can benefit from looking at how 

the law governs human agency, but only by analogy. 

It is a mistake to equate a software agent to a human agent.41 Although 

computer science uses the word agent, and computer science’s theory of software 

 

 37. Kolt’s view of enforcement assumes that the common law ways “for governing agent 

behavior” are the ones to apply to AI Agents and they come up short. See Kolt, supra note 23, at 36. 

This view seems to forget Kolt’s own point that “[legal and economic] frameworks, however, appear 

ill-suited to addressing agents that operate very differently to human beings.” Id. at 33. In contrast, this 

paper uses the economic and legal issues to ask what computer science options address the issues in 

ways suitable for software. 

 38. In that sense, critics should remember that AI Agents will have to operate within external 

structures and interact with institutions. Cf. Hadfield-Menell & Hadfield supra note 35, at 417 (“human 

contracting is supported by substantial amounts of external structure, such as generally available 

institutions (culture, law)”). 

 39. As a matter of legal theory and approaches to governance, using the common law of agency 

to inform value alignment fits in the “soft law” approach to governing AI systems, where soft law is 

described as “a program that creates substantive expectations, but which are not directly enforceable by 

government.” See Gary Marchant, Lucille Tournas & Carlos Ignacio Gutierrez, Governing Emerging 

Technologies Through Soft Law, 61 JURIMETRICS J. 1, 5 (2020). Marchant, Tournas, and Gutierrez 

describe “eight common themes in [] soft law programs: accountability, fairness and nondiscrimination, 

human control of technology, privacy, professional responsibility, promotion of human values, safety 

and security, and transparency and explainability.” Id. at 6. The common law of agency can be 

understood as identifying similar themes but with greater specification of what is or isn’t desired. Thus, 

it arguably serves as a distinct statement about high level issues while also providing greater, actionable 

specifications for computer scientists to address as they build systems. 

 40. See, e.g., SAMIR CHOPRA & LAURENCE F. WHITE, A LEGAL THEORY FOR AUTONOMOUS 

ARTIFICIAL AGENTS 69 (2011) (concluding that as agents become ever more independent, intentional 

law will need to embrace legal personhood for agents). 

 41. See, e.g., Ayres & Balkin, supra note 4, at 3–4 (anthropomorphizing AI Agents by asking 

that software not be negligent, exercise fiduciary care, and presuming “AI programs intend the 
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agents looks quite similar to legal conceptions of agency, software lacks 

agency.42 Anthropomorphizing software confuses issues and could lead to a 

world where software has legal personhood, related rights, and liability shields.43 

If so, expanded reliance on software could erode accountability—a result to be 

avoided.44 

This Article proceeds in three Parts. Part II explains what AI Agents are, 

the range of actions AI Agents can take, and the emerging market for AI Agents. 

It adds to the literature on AI and the law by comparing the ways law and 

computer science conceive of agents in ways that converge and diverge. This 

investigation reveals that although the disciplines share terminology and some 

theoretical concerns, important differences mean it is a mistake to assume that 

the agency law is a direct path to governing AI Agents.45 Part III shows that fear 

surrounding rogue AI agents in commercial settings misses a key point. 

Ecommerce already addresses issues around verifying commercial transactions 

at a distance and mitigating bot actions. In short, core aspects of the way software 

interacts with other software currently enables more than $1 trillion in U.S. 

online retail46 and will also manage AI Agents’ place in that sector. Part IV 

 

reasonable and foreseeable consequences of their actions.”). To be clear, Ayres and Balkin end up 

admitting that software lack intentions and the real focus should be on “question of legal obligation is 

who should be held responsible for the use of AI and under what conditions.” Id. at 1. The danger lies 

in how legal scholars implicitly or explicitly talk about software agents in terms that move a reader to 

ascribe actual human capabilities to software. 

 42. Just because software looks like and acts like an agent, doesn’t make it an agent in the legal 

sense of the word. Yet legal scholars are following the “duck test” for AI Agents. Ayres and Balkin 

imply software is an agent as shown by the title of their piece and their view of intent. Id. at 3–4 (“the 

law should ascribe intentions to AI programs” including the “foreseeable” outcomes of their actions). 

Zittrain is more extreme and offers, “an agent is meant to represent a person” in ways that map to social 

and legal understandings. See Zittrain, supra note 5. Yet, even strong supporters of AI Agent software 

are careful not to collapse the difference between human abilities to set goals and systems that are fully 

autonomous. See SHAVIT ET AL., supra note 20, at 5 (“We emphasize that agenticness [sic] is a distinct 

concept from consciousness, moral patienthood [sic], or self-motivation, and distinguish a system’s 

degree of agenticness [sic] from its anthropomorphism.”). 

 43. See infra notes 61–64 and accompanying text discussing how Air Canada tried to avoid 

liability by “suggest[ing] the chatbot is a separate legal entity that is responsible for its own actions.” 

Moffatt v. Air Canada, 2024 BCCRT 149, para. 27 (Can. B.C. Civ. Resol. Trib.), 

https://decisions.civilresolutionbc.ca/crt/crtd/en/525448/1/document.do. 

 44. Cf. Deven R. Desai, The Chicago School Trap in Trademark: The Co-Evolution of 

Corporate, Antitrust, and Trademark Law, 37 CARDOZO L. REV. 551 (2015) (tracing the history of 

business associations and showing the shift from bounded business entities to unlimited action by such 

entities). 

 45. Accord, Kolt, supra note 23, at 37–38 (concluding that direct application of agency law 

mechanisms to AI agents “do not have simple analogs for AI Agents”). In contrast to our approach, 

Kolt’s solutions turn to broad notions of inclusivity, visibility, and liability that either do not appreciate 

current possible technical solutions to the issues or do not provide concrete specifications for 

technologists and in that sense do not solve the issues. 

 46. See E-commerce as a Share of Total U.S. Retail Sales from 1st quarter 2010 to 3rd Quarter 

2025, STATISTA, https://www.statista.com/statistics/187439/share-of-e-commerce-sales-in-total-us-

retail-sales-in-2010/ (on file with Berkeley Technology Law Journal). 
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synthesizes insights from law and computer science to offer a path towards 

building legally informed AI Agents. The Article then concludes. 

II. 

CONCEPTIONS OF AGENTS AND AGENCY 

The possibilities of software doing something for us, and the realities that 

software may act in ways that pose problems, connect to a fundamental problem. 

We cannot do everything by ourselves; agents extend our reach and capacity. 

But here we must be careful. As in other intersections between law and computer 

science, shared terminology masks important differences in meaning and 

implication.47 For some aspects of agency, the two areas ask similar questions 

and seek similar limits. Yet there are key differences between the two views. In 

computer science, agents are tools or instruments that augment our capacity.48 In 

contrast, legal agency extends the principal’s legal personality.49 Put simply, 

although both law and computer science use the term “agent,” the underlying 

understanding in either discipline is different. This Part describes the nature and 

range of AI Agent products and services to lay a foundation to understand what 

AI Agents can do and how they operate. This Part then investigates the 

similarities and differences between computer science and legal views of agency 

to identify the gaps between the areas. 

A. AI Agents: The Next Wave of Generative AI Tools 

The hope that AI Agents will generate huge productivity gains is fueling 

rapid investment in and proliferation of AI Agent research and services.50 AI 

Agents are often defined as “autonomous software systems that can reason, make 

decisions, and pursue goals with creativity and flexibility . . . for you.”51 AI 

 

 47. See, e.g., Deven R. Desai & Joshua A. Kroll, Trust But Verify: A Guide to Algorithms and 

the Law, 31 HARV. J. L. & TECH 7–11 (2018) (parsing the meanings of transparency and accountability 

in law and computer science); cf. Desai, supra note 44 (showing that competition in trademark law and 

competition in antitrust and corporate law have different origins and meanings); see infra Section B. 

 48. Although corporate rhetoric around “agentic” AI can trick people into thinking software has 

conscious intent, but that is not so. 

 49. We thank Professor Demott for noting the distinction and encouraging us to draw it out. 

 50. Cf. Steven Rosenbush, CEOs Are All-In on AI, The Wall Street Journal, December 25, 2025, 

https://www.wsj.com/articles/ceos-are-all-in-on-ai-f3882564 (noting survey of more than 100 U.S. 

companies with more than 10,000 employees shows that CEOs believe AI will increase “productivity, 

help the economy, improve the global economy, improve competitiveness”).  

 51. Bavor & Taylor, supra note 11; accord K.R. CHOWDHARY, FUNDAMENTALS OF 

ARTIFICIAL INTELLIGENCE 473 (2020) (listing autonomous, adaptable, knowledgeable, mobile, 

collaborative, persistent as characteristics of AI Agents); IASON GABRIEL, ARIANNA MANZINI, GEOFF 

KEELING, LISA ANNE HENDRICKS, VERENA RIESER, HASAN IQBAL, NENAD TOMAŠEV, IRA KTENA, 

ZACHARY KENTON, MIKEL RODRIGUEZ, SELIEM EL-SAYED, SASHA BROWN, CANFER AKBULUT, 

ANDREW TRASK, EDWARD HUGHES, A. STEVIE BERGMAN, RENEE SHELBY, NAHEMA MARCHAL, 

CONOR GRIFFIN, JUAN MATEOS-GARCIA, LAURA WEIDINGER, WINNIE STREET, BENJAMIN LANGE, 

ALEX INGERMAN, ALISON LENTZ, REED ENGER, ANDREW BARAKAT, VICTORIA KRAKOVNA, JOHN 

OLIVER SIY, ZEB KURTH-NELSON, AMANDA MCCROSKERY, VIJAY BOLINA, HARRY LAW, MURRAY 

SHANAHAN, LIZE ALBERTS, BORJA BALLE, SARAH DE HAAS, YETUNDE IBITOYE, ALLAN DAFOE, 
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Agents are “proactive,” as they interact with other agents and adapt to changes 

in the world around the agent on behalf of the user.52 And AI Agents are now out 

of the lab and rolling out at a rapid rate. For example, OpenAI has released its 

Operator AI Agent.53 OpenAI frames the software as a step toward AI Agents 

that function as “super-competent colleague[s],” equipped with comprehensive 

user knowledge and autonomous task-execution capabilities. 54  Google and 

Microsoft now offer AI Agent services to navigate and take actions on the Web.55 

Amazon’s AWS division touts AI Agents as “rational agents” that will provide 

improved productivity, reduced costs, informed decision-making, and improved 

customer experiences.56 

What distinguishes these from prior Generative AI systems is that instead 

of simply talking about what you should do, AI Agents can do the things it 

suggests on your behalf. That is, rather than just giving you a detailed itinerary 

for a great week of things to do with children on a break from school, your AI 

Agent would plan and book day camps, craft fairs, and zoo trips, just as you 

might do after a series of web searches.57 

Beyond executing tasks using existing services, AI Agents also promise to 

create new things. For example, instead of having a software team use generative 

 

BETH GOLDBERG, SÉBASTIEN KRIER, ALEXANDER REESE, SIMS WITHERSPOON, WILL HAWKINS, 

MARIBETH RAUH, DON WALLACE, MATIJA FRANKLIN, JOSH A. GOLDSTEIN, JOEL LEHMAN, MICHAEL 

KLENK, SHANNON VALLOR, COURTNEY BILES, MEREDITH RINGEL MORRIS, HELEN KING, BLAISE 

AGÜERA Y ARCAS, WILLIAM ISAAC & JAMES MANYIKA, THE ETHICS OF ADVANCED AI ASSISTANTS 

7 (Apr. 28, 2024), https://arxiv.org/abs/2404.16244 (defining “an AI assistant as an artificial agent with 

a natural language interface the function of which is to plan and execute sequences of actions on the 

user’s behalf across one or more domains and in line with the user’s expectations”) . 

 52. CHOWDHARY, supra note 51, at 472 (listing “autonomous, adaptable, knowledgeable, 

mobile, collaborative, persistent” as characteristics of AI Agents). 

 53. Sunny Yadav, OpenAI Agent ‘Operator’ to Handle Complex Tasks for People Starting 

2025, EWEEK (Nov. 29, 2024), https://www.eweek.com/news/openai-agent-handles-tasks-for-people/. 

 54. O’Donnell, supra note 18. 

 55. Metz & Grant, supra note 16; Abner Li, Report: Google Preps ‘Jarvis’ AI Agent That Works 

in Chrome, 9TO5GOOGLE (Oct. 26, 2024), https://9to5google.com/2024/10/26/google-jarvis-agent-

chrome/; see Nigel Powell, Microsoft Unveils Magentic-One—an AI Agent That Can Browse the Web 

and Write Code, TOM’S GUIDE (Nov. 13, 2024), https://www.tomsguide.com/ai/microsoft-unveils-

magentic-one-an-ai-agent-that-can-browse-the-web-and-write-code (Microsoft has launched Magentic-

One, which uses an “Orchestrator” agent to manage other agents “a WebSurfer, FileSurfer, Coder and 

ComputerTerminal.”). The hope is that you could instruct the “Orchestrator” and it could use the sub-

agents as specialists to carry out different needed tasks. Id. 

 56. Amazon Web Services, What Are AI Agents?, AWS, https://aws.amazon.com/what-is/ai-

agents/#:~:text=AI%20agents%20are%20autonomous%20intelligent,repetitive%20tasks%20to%20AI

%20agents (last visited Apr. 11, 2026). 

 57. Kelsey Piper, AI “Agents” Could Do Real Work In the Real World. That Might Not Be a 

Good Thing., VOX (Mar. 29, 2024), https://www.vox.com/future-perfect/24114582/artificial-

intelligence-agents-openai-chatgpt-microsoft-google-ai-safety-risk-anthropic-claude (“In this future, 

you wouldn’t just consult AI for trip planning ideas; instead, you could simply text it ‘plan a trip for me 

in Paris next summer,’ as you might a really good executive assistant.”); accord SHAVIT ET AL., supra 

note 20, at 2 (describing an AI Agent helping bake a chocolate cake by identifying ingredients, sellers 

of the ingredients, and having the items delivered). 
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AI to aid code writing, a manager can enter a prompt and the AI Agent can “write 

code, test it and deploy it.”58 

AI Agents are not, and will not, be perfect.59 A recent case exemplifies how 

software agents, in general, can cause problems.60 In 2022, Air Canada used a 

chatbot to interact with a customer.61 The chatbot indicated the customer could 

get a discount, but the chatbot was incorrect.62 When the customer asked for the 

discount, the airline denied the request. The customer challenged the decision 

via a civil tribunal proceeding. The essence of the airline’s defense was that “it 

cannot be held liable for information provided by one of its agents, servants, or 

representatives.”63 The tribunal rejected that claim.64 Anthropic tried to operate 

a simple store that involved stocking a grab-and-go styled fridge and found its 

AI Agent turned down good offers, fell for tricks about stocking tungsten cubes, 

and sold items at a loss. 65  These examples illustrate concerns about how 

increasingly autonomous software may change how businesses and consumers 

interact.  

Software agents are already in use, but AI Agents promise to be capable of 

much more. A variety of software agents already exist, including web crawlers 

that feed data to search engines, ecommerce agents that fine tune deals or manage 

bids, automated stock trading systems, software underlying self-driving cars, and 

tools that manage dynamic shipping and supply chains.66  These agents are, 

however, limited. As a matter of software, these agents are limited in that they 

are operating on a software program that, even if flawed, can be analyzed to find 

the error. That is to say, the set of responses to stimuli is enumerable, finite, and 

bounded (though it may still be too large to be practical to test all possible 

 

 58. Alexander Puutio, What Devin Means to Software Companies and Why Every CEO Should 

Care, FORBES (Mar. 15, 2024), https://www.forbes.com/sites/alexanderpuutio/2024/03/15/what-devin-

means-to-software-companies-and-why-every-ceo-should-care/?sh=220a012a72e2 (noting that 

Cognition claims its coding AI Agent can “autonomously work[] through tasks that typically require a 

small team of software engineers to accomplish”). Just over two years later, Anthropic has asserted that 

“As of May 2026, more than 80% of the code we merge into Anthropic’s codebase was authored by 

Claude.” See Anthropic, When AI Builds Itself, https://www.anthropic.com/institute/recursive-self-

improvement, (last visited July 14, 2026) (describing ways in which Anthropic engineers use Claude to 

create code that is reliable).  

 59. See, e.g., Anthropic, supra note 59, (last visited July 14, 2026) (“On the most open-ended 

tasks, Claude’s success rate reached 76% in May 2026”).  

 60. Not all chatbots are necessarily LLM driven. Many are keyword matchers and templates. 

Put differently, rule systems can also respond inappropriately. Thus, fears over LLM-based AI Agent 

errors map to a more general concern about software. 

 61. Yagoda, supra note 13. 

 62. Id. 

 63. Moffatt v. Air Canada, 2024 BCCRT 149, para. 27 (Can. B.C. Civ. Resol. Trib.), 

https://decisions.civilresolutionbc.ca/crt/crtd/en/525448/1/document.do. 

 64. Id. at para. 27–29. 

 65. See supra note 13. 

 66. See CHOPRA & WHITE, supra note 40, at 7–8 (describing range of “artificial agents” 

including comparison and recommender agents, the software behind robot vacuums and other similar 

robots, and smart thermostats). 
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stimuli). As a matter of use and deployment, many agents to date operate within 

a business, for example to optimize internal operations.67 Other agents operate 

in business-to-business realms where systems use agreed upon protocols to allow 

specific actions, such as stock trading.68 Although self-driving vehicles and robot 

vacuums seem quite different, they, like many software agents to date, operate 

within fixed programmatic constraints. Each serves an individual user and does 

not negotiate independently with other machinery or software. 

The advent of AI Agents powered by LLMs and related artificial 

intelligence computer science changes this state of affairs. 69 LLM-driven AI 

Agents are open-ended in the sense that they seem to have no discrete limits to 

the actions they can generate.70 The set of responses to stimuli for an LLM is 

nothing less than the set of all possible natural language utterances, which is 

argued to be unenumerable.71 

Before we can address the implications of AI Agents, we need to clarify 

what the term “agent” means in computer science and legal contexts. 

Understanding the differences shows why the law of agency is not a direct fit for 

answering questions raised by the advent of AI Agents and yet where computer 

science can learn from the common law of agency. 

B. What Is an Agent? The Computer Science View 

As a field of computer science, Artificial Intelligence (AI) conceives of 

agents as acting in the world on our behalf and has a distinct set of questions 

about what we want agents to do and how we govern them. In what Russell and 

Norvig call the Standard Model, AI “focus[es] on the study and construction of 

agents that do the right thing.”72 This view reflects the rational-agent approach 

to AI, which defines a “rational agent” as one that seeks the best or best expected 

outcome. 73  Programmers determine what the right thing is by setting the 

objective. 74  One assumption is that the programmer can provide a “fully 

 

 67. MICHAEL LUCK, PETER MCBURNEY, ONN SHEHORY, & STEVE WILLMOTT, AGENT 

TECHNOLOGY: COMPUTING AS INTERACTION 26, 71–72, 81(2005) (describing examples of internal 

optimization agents and the nature of “closed” agent usage within a firm). 

 68. Id. 

 69. SHAVIT ET AL., supra note 20, at 2 (“Agentic AI systems are distinct from more limited AI 

systems (like image generation or question-answering language models) because they are capable of a 

wide range of actions and are reliable enough that, in certain defined circumstances, a reasonable user 

could trust them to effectively and autonomously act on complex goals on their behalf.”). 

 70. See infra notes 72–76 and accompanying text (describing perfect specification for a software 

task). 

 71. Geoffrey K. Pullum & Barbara C. Scholz, Recursion and the Infinitude Claim, in 

RECURSION AND HUMAN LANGUAGE 111–38 (Harry van der Hulst ed. 2010). 

 72. RUSSELL & NORVIG, supra note 1, at 22 (emphasis in the original). 

 73. Id.; cf. Douglas D. Dunlop & Victor R. Basili, A Comparative Analysis of Functional 

Correctness, in 14 ACM COMPUTING SURVS. 229, 229 (1982) (defining functional correctness as “a 

methodology for verifying that a program is correct with respect to an abstract specification function”). 

 74. RUSSELL & NORVIG, supra note 1, at 22. 
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specified objective to the machine.”75 The agent is “rational” in that it has a 

perfect specification against which performance can be measured. This 

framework provides a strong theoretical foundation but proves less useful over 

the long term.76 

The assumption that an agent can take the “optimal action” every time is 

not viable in complex settings. 77  The idea of optimality can, however, be 

misleading as it assumes a theoretical maximum under perfect information. 

Instead, one should understand the term “rational” as incorporating bounded 

rationality. 78  Bounded rationality captures the problem of making the best 

decision given limited information.79 For example, when AI Agents are used in 

autonomous vehicles, the number of questions that arise defeat the perfect 

specification idealized model.80 Although the car operates on a program that one 

can be tested regarding sensing obstacles, some specifications are less precise. 

In calculating the most efficient route to a destination, should a car prioritize 

speed, distance, or avoiding highways or tolls?81 What does it mean to be safe? 

A car could sit in the garage and be safe, but of course that defeats the goal of 

going somewhere. What about avoiding collisions when that may lead to hitting 

a person or building? How smooth should the ride be? Is fuel efficiency part of 

the objective? 

This nuanced understanding of a rational agent may help explain how an 

agent might respond when given less than perfect specifications. This approach 

rests on several baseline ideas reflected in the following description of how 

agents should behave: 

 

 75. Id. The violation of this assumption is at the heart of “value alignment.” In the circumstances 

where a fully specified objective is impossible, the agent should carry out its partial objective in a way 

that is consistent with human values. See infra Section IC. (discussing value alignment). 

 76. RUSSELL & NORVIG, supra note 1, at 4 (“The standard of rationality is mathematically well 

defined and completely general. We can often work back from this specification to derive agent designs 

that provably achieve it—something that is largely impossible if the goal is to imitate human behavior 

or thought processes.”). 

 77. See, e.g., Desai & Kroll, supra note 47, at 7–11. If one connects specification to the computer 

science understanding of alignment, complex AI Agents cannot have precise specifications that 

“deterministically guarantee a model’s expected behavior.” SHAVIT ET AL., supra note 20, at 8. 

 78. See Russell B. Korobkin & Thomas S. Ulen, Law and Behavioral Science: Removing the 

Rationality Assumption from Law and Economics, 88 CALIF. L. REV. 1051, 1075 (2000) (noting that 

“‘[b]ounded rationality,’ the term coined by Herbert Simon, captures the insight that actors often take 

short cuts in making decisions that frequently result in choices that fail to satisfy the utility-maximization 

prediction”). 

 79. See Herbert A. Simon, Rational Choice and the Structure of the Environment, 63 PSYCHOL. 

REV. 129, 136 (1956) (“Since the organism . . . has neither the senses nor the wits to discover an 

‘optimal’ path . . . we are concerned only with finding a choice mechanism that will lead it to pursue a 

‘satisficing’ path, a path that will permit satisfaction at some specified level of all of its needs.”); accord 

Jon D. Hanson & Douglas A. Kysar, Taking Behavioralism Seriously: The Problem of Market 

Manipulation, 74 N.Y.U. L. REV. 630, 690 (1999). 

 80. RUSSELL & NORVIG, supra note 1, at 22–23. 

 81. See THOMAS H. CORMEN, ALGORITHMS UNLOCKED 2 (2013); accord Desai & Kroll, supra 

note 47, at 24–25. 
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For each possible percept sequence, a rational agent should select an 

action that is expected to maximize its performance measure, given the 

evidence provided by the percept sequence and whatever built-in 

knowledge the agent has.82 

 

Thus, a basic AI Agent perceives the world via a range of sensors over time and 

stores that percept sequence to inform actions, but it cannot act on “anything it 

hasn’t perceived” or any prior knowledge or memory of past perceptions.83 

Recent advances in LLM-driven generative AI such as ChatGPT, Claude, and 

Gemini, excel at enabling AI Agents to go beyond immediate perception by 

expanding what an agent can know a priori about how things have been done in 

the past, and general world knowledge.84 

The new push for such LLM-driven AI Agents matters because of the idea 

that the AI Agent can also draw on “whatever built-in knowledge the agent 

has.”85 Given the vast amount of data behind LLMs, an AI Agent with access to 

such LLMs can be understood as having an incredible amount of “built-in 

knowledge” as compared to any prior agents. Yet, this added level of knowledge 

doesn’t resolve the problem of value alignment. 

In complex, dynamic environments there will often be a variance between 

the programmer’s “true preferences” and the objective specified,86 and as more 

AI Agents are deployed this problem will increase. The variance between true 

preferences and specified objectives is called the value alignment problem.87 

Although there has been much talk about value alignment solving issues of bias 

and other undesired behaviors, we need to understand what value alignment was 

intended to solve at its inception and its important limits so that we can see how 

it fits within the way AI Agents might practically operate in society. 

Until recently, the issue of having our “true preferences” as the objectives 

of the machine was largely confined to research labs.88 That distinction becomes 

important because in a lab setting, failure to perform according to a set of true 

preferences is contained. Researchers can refine the agent’s program or the 

 

 82. RUSSELL & NORVIG, supra note 1, at 58. 

 83. Id. at 54 (explaining percept sequence). 

 84. See RUSSELL & NORVIG, supra note 1, at 36 (explaining an agent’s universe consists of its 

inputs from files to images via sensors and that the larger the set of inputs the more the agent can do); 

cf. Deven R. Desai & Mark Riedl, Between Copyright and Computer Science: The Law and Ethics of 

Generative AI, 22 NW. J. TECH. & INTELL. PROP. 55, 77–80 (2024) (explaining why LLMs need large 

datasets to achieve their generative outputs). 

 85. Id. at 58. 

 86. Id. at 23; see also Tom Everitt, Victoria Krakovna, Laurent Orseau & Shane Legg, 

Reinforcement Learning with a Corrupted Reward Channel, in PROCS. TWENTY-SIXTH INT’L JOINT 

CONF. ON A.I. 4705, 4705 (2017), https://www.ijcai.org/proceedings/2017/0656.pdf (“In many 

application domains, artificial agents need to learn their objectives, rather than have them explicitly 

specified.”). 

 87. RUSSELL & NORVIG, supra note 1, at 23. 

 88. Id. 
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objective, run the agent in a constrained testbed environment—also called a 

sandbox—and test. Researchers can repeat that cycle over and over until the 

agent performs as desired.89 This reality maps to the rational agent ideal, which 

is “mathematically well-defined [sic] and completely general.”90 That premise 

allows one to set out the specification, the goal of the program, and then create 

agents that can “provably achieve” the goal.91 This lovely idea, however, is 

“largely impossible if the goal is to imitate human behavior or thought 

processes.” 92  Put differently, the ideal falters once we move outside the 

controlled lab environment.93 

As AI Agents move from lab to real-world environments, we cannot specify 

precise objectives, thus increasing the risk that they will misbehave. If a chess 

program programmed to win games can only perceive the board, know how to 

move pieces on the board, and remember the moves in the game, the chess AI 

Agent will perform as intended in that it will try to win within the rules of the 

game.94 The situation fits the rational agent model. In that setting, we can provide 

a perfect specification, create an agent, and test and refine its behavior until the 

goal is achieved. In that sense, the goal is clear and the outcome is “beneficial.”95  

But what if the game allows one to reason broadly and act beyond the 

confines of the board?96 The machine might try to distract its opponent, make 

illegal moves while the opponent is distracted, or grab extra computing cycles.97 

The machine is correctly pursuing its objective—to win the game—even if the 

methods are not ones the programmer desired.98 In that sense, the machine is not 

 

 89. Id. 

 90. Id. at 22. 

 91. Id. For example, natural language processing breakthroughs behind generative AI relied on 

several benchmarks to show success for specific tasks. See, e.g., ALEC RADFORD, KARTHIK 

NARASIMHAN, TIM SALIMANS, & ILYA SUTSKEVER, IMPROVING LANGUAGE UNDERSTANDING BY 

GENERATIVE PRE-TRAINING 2 (2018), https://cdn.openai.com/research-covers/language-

unsupervised/language_understanding_paper.pdf (asserting GPT-1 performance on “natural language 

inference, question answering, semantic similarity, and text classification . . . outperforms 

discriminatively trained models that employ architectures specifically crafted for each task, significantly 

improving upon the state of the art in 9 out of the 12 tasks studied.”). 

 92. RUSSELL & NORVIG, supra note 1, at 22. 

 93. Cf. SHAVIT ET AL., supra note 20, at 8 (“Finally, agentic systems may be expected to succeed 

under a wide range of conditions, but the real world contains a long tail of tasks which are difficult to 

define and events which are hard to anticipate in advance (including those that emerge from human-

agent or agent-agent interactions).”). 

 94. See RUSSELL & NORVIG, supra note 1, at 22. 

 95. See id. 

 96. Id. at 23; accord SHAVIT ET AL., supra note 20, at 10 (“[with more sophisticated AI Agent], 

hard-coded restrictions may cease to be as effective, especially if a given AI system was not trained to 

follow these restrictions, and thus may seek to achieve its goals by having the disallowed actions occur”). 

 97. RUSSELL & NORVIG, supra note 1, at 23; accord SHAVIT ET AL., supra note 20, at 2. 

 98. The extreme science fiction version of the issue is found in the movie War Games. WAR 

GAMES (Harold Schneider 1983). The hacker, David, thinks he is playing a contained game, but has 

inadvertently started the AI Agent Joshua, who is tasked with protecting the United States from a 

Russian nuclear attack. Id. Once David realizes the AI Agent is playing a global thermonuclear war but 
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“provably beneficial.”99 With the advent of AI Agents, the “what if” is less 

theoretical. 

As AI Agent companies bring these systems to market, the agents operate 

in complex and dynamic situations with goals that are not perfectly specified.100 

Nonetheless, the challenge remains to reconcile the creator’s or user’s true 

preferences with the programmed outcomes. 

The dilemma of AI Agents acting under uncertainty connects to issues in 

agency law. Both law and computer science grapple with actors that are designed 

to produce beneficial outcomes but are capable of acting in harmful ways. Legal 

conceptions of agency provide a framework for assessing how doctrines 

governing agency and harm map to computer science concerns. 

C. What Is an Agent? The Legal View 

In law, agency is a fiduciary relationship between two actors, the principal 

and the agent.101 As the Restatement of Agency puts it: 

 

Agency is the fiduciary relationship that arises when one person (a 

‘principal’) manifests assent to another person (an ‘agent’) that the agent 

shall act on the principal’s behalf and subject to the principal’s control, 

and the agent manifests assent or otherwise consents so to act.102 

 

Thus, the principal is the entity for whom the agent acts.103 The principal directs 

the agent to act and be under the principal’s control.104 Once the agent agrees to 

act under the principal’s control, the agency relationship is created.105 

A classic issue in agency law is how to ensure that the agent does what we 

want them to do. Because the relationship is consensual, the power to terminate 

 

with real access to actions including launching U.S. nuclear intercontinental ballistic missiles, he asks 

the AI Agent a key question. 

David: What is the primary goal? 

Joshua: You should know . . . . You programmed me. 

David: What is the primary goal. 

Joshua: To win the game. 

Id. In this case, winning the game means launching U.S. nuclear missiles in a first strike to wipeout and 

defeat the Russians regardless of the possible fallout. 

 99. RUSSELL & NORVIG, supra note 1, at 23. 

 100. Cf. MARK O. RIEDL & BRENT HARRISON, ENTER THE MATRIX: SAFELY INTERRUPTIBLE 

AUTONOMOUS SYSTEMS VIA VIRTUALIZATION 1 (2017), https://arxiv.org/pdf/1703.10284 (“In the mid-

term future we are likely to see autonomous systems with broader capabilities that operate in closer 

proximity to humans and are immersed in our societies.” (emphasis added)). 

 101. RESTATEMENT (THIRD) OF AGENCY § 1.01 (A.L.I. 2006). 

 102. Id. 

 103. Id. 

 104. Id. 

 105. Id. 
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the agency is a powerful part of managing an agent.106 An agent wishing to keep 

their position would likely try to do things as the principal desires. If an agent 

engages in misconduct, the principal may end the relationship to prevent future 

harm. That, however, is an ex-post approach.  

The more subtle question is: How does a principal set boundaries on an 

agent’s actions? The key part of the answer to that question flows from 

determining the agent’s authority to act. In simple terms, agents who act within 

their authority are protected from a range of liabilities. As such, an agent needs 

to know their authority. 

Actual authority is an agent’s authority to act based on what the principal 

indicates is the action to be taken by the agent.107 A principal may give explicit 

written instructions, but the instructions don’t give the full scope of what the 

agent’s actual authority is, because the agent will still have discretion at the time 

the action takes place.108 As such, an agent’s actual authority includes implied 

authority as the agent “reasonably understands” their authority at the time of 

doing the act.109 

Simply, the principal sometimes does not, and essentially cannot, always 

specify exactly how to carry out the desired action. Accordingly, agency law 

provides a framework for determining whether an agent acted within scope of 

their authority even when the principal did not specify the precise act. The 

following example demonstrates reasonableness in this context and why implied 

authority is needed for actual authority. 

Imagine it is 3 p.m. and you have an important document that needs to reach 

an office in a city about 250 miles from where you are by the next day at 9 a.m. 

You have an assistant. You ask them to come to your office and say, “Get this 

document to this office at this address by tomorrow at 9 a.m. It’s urgent. Thanks.” 

Before your assistant can ask questions, you pick up the phone. They realize they 

should leave and do so. You stated your goal—deliver to the address by 9 a.m.—

but not how to do it.110 Your assistant chooses FedEx overnight service at $150 

as compared to UPS ($100) or USPS ($75). Was choosing the most expensive 

service part of the implied authority? The test is reasonable belief.111 Was the 

 

 106. Id. cmt. f(1) (“The principal’s right of control presupposes that the principal retains the 

capacity throughout the relationship to assess the agent’s performance, provide instructions to the agent, 

and terminate the agency relationship by revoking the agent’s authority.”) 

 107. Id. § 2.02(1) (“An agent has actual authority to take action designated or implied in the 

principal’s manifestations to the agent”). 

 108. Id. § 2.02, cmt. c (“Even when a principal has given an agent a detailed verbal articulation 

of the agent’s authority, and the principal’s language does not itself admit of real doubts or uncertainty 

about its meaning, the agent must decide what to do at the time the agent takes action.”). 

 109. Id. § 2.02(1). 

 110. Cf. SHAVIT ET AL., supra note 20, at 2 (describing an AI Agent instructed to order supplies 

for a Japanese cheesecake and that AI Agent buying a ticket to Japan to enable obtaining the ingredients). 

 111. RESTATEMENT (THIRD) OF AGENCY § 2.02 cmt. e (A.L.I. 2006) (“An agent does not 

have actual authority to do an act if the agent does not reasonably believe that the principal has consented 

to its commission.”). 
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action one a reasonable person in the same situation with the same knowledge 

would take? As the Restatement (Third) of Agency puts it, authority is not 

present if “the agent did not believe, or could not reasonably have believed, that 

the principal’s grant of actual authority encompassed the act in question.”112 

Given the lack of direction,113 the urgency, and the common access to FedEx, 

the agent likely had the implied authority to use the expensive option. 114 

Authority is one of the principal ways that agency law cabins agents’ actions. 

More precisely, an agent is supposed to act within their authority as part of 

their fiduciary duties and doing so shields them from liabilities. Principals and 

agents are in a fiduciary relationship, and fiduciary duties bind an agent’s 

actions. The simple rule is that an agent owes a duty of loyalty to the principal. 

That means all the agent’s actions that are part of the agent’s relationship with 

the principal must be for the benefit of the principal.115 The duty of loyalty 

requires the agent to put the principal’s interests ahead of any agent’s interests.116 

This general rule is supposed to account for the fact that a principal cannot make 

every desire explicit and in theory “make[s] it unnecessary” to try to detail 

everything the agent can and cannot do as part of the relationship.117  

Another fiduciary duty is the duty of care. Agents must act “with the care, 

competence, and diligence normally exercised by agents in similar 

circumstances,” and if an agent has special skills or knowledge, the agent must 

act with care that fits their special skills and knowledge.118 Agents also must only 

operate within their actual authority, act with good conduct (refrain from acts 

that may injure principal’s enterprise), provide information gained during the 

relationship to the principal, and keep the principal’s property segregated and 

accounted for as distinct from the agent’s property.119 Although these rules are 

written as commands—agents must do certain things or face lawsuits to return 

money and possibly incur punitive damages120—there are also incentives for 

following the rules. 

 

 112. Id.  

 113. Id. § 2.02, cmt. f and Illustrations 15 and 16 (explaining the amount of specific 

instruction to an agent informs whether the agent’s implied authority is broad or narrow , and 

if a principal gives a large amount of discretion to an agent, the principal may regret that 

grant in hindsight, but is bound by the agent’s acts if those acts are reasonable).  

 114. See, e.g., Castillo v. Case Farms of Ohio, Inc., 96 F. Supp. 2d 578, 593 (W.D. Tex. 

1999) (“giving an agent express authority to undertake a certain act also includes the implied authority to 

do all things proper, usual, and necessary to exercise that express authority”; authority to recruit and hire 

workers for chicken-processing plant in remote location encompassed authority to resolve housing and 

transportation issues); accord RESTATEMENT (THIRD) OF AGENCY § 2.02 reporter’s notes (A.L.I. 

2006). 

 115. RESTATEMENT (THIRD) OF AGENCY § 8.01. 

 116. Id. § 8.01 cmt. b. 

 117. Id. 

 118. Id. § 8.08. 

 119. Id. § 8.09–8.12. 

 120. Id. § 8.01 cmt. d (listing remedies for breach of fiduciary duties).  
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When agents fulfill their fiduciary duties, they avoid possible penalties and 

receive protections for their actions on behalf of the principal. Agents incur costs 

on behalf of principals and expose themselves to risks such as lawsuits that may 

emerge based on carrying out the agent’s tasks. When agents act within their 

authority, principals have a duty to indemnify agents. So, in the example above, 

using FedEx was within the agent’s authority and the agent paid out of its own 

pocket, the principal would have to reimburse the agent for that cost.121 If an 

agent faces legal costs stemming from the agent’s acts within their authority, the 

principal must cover those costs as well.122 But something is missing in this 

account. 

So far, we have focused on two actors in much the same way we did with 

computer science. In examining computer science’s idealized account of agents, 

we treated the programmer as a kind of principal and assessed how closely a 

software agent’s actions track the programmer’s intentions within the confines 

of a laboratory setting. That focus, however, is incomplete, as agency raises 

issues beyond the principal–agent relationship. 

The law of agency is concerned with the effect of agents on the world, not 

just the relationship between principal and agent. Accordingly, agency law also 

considers third parties who interact with a principal’s agent. Agency law 

addresses three players, not two: the principal, the agent, and the third party. For 

contracts, we want to know when the agent can bind the principal—that is, when 

the principal must perform under a contract entered into by the agent. By 

extension, we also need to know what happens when an agent enters into a 

contract that exceeds their authority. We also want to know when the principal 

is liable for a tort or violation of the law committed by the principal’s agent. 

Focusing on just the contract context shows the problems that can emerge. 

In a regime that favors principals in all respects, agents could enter profitable 

contracts with third parties on their principal’s behalf while principals disavow 

unprofitable or imprudent ones. The principal would more easily generate 

negative externalities without bearing their costs. In essence, third parties would 

never be able to rely on agents. The goal of having more people working on the 

principal’s behalf to scale the principal’s efforts would never be reached. In 

short, the ability for a principal to scale their efforts would recede, if not vanish. 

Agency law addresses these contract third-party issues through rules governing 

information. 

Whereas agency law uses authority and fiduciary rules to govern agent-

principal relationships, third party agency issues revolve around what the third 

party knows about a given principal-agent relationship. Imagine an agent comes 

to you and wants to buy your products. As a seller, you must assess the buyer’s 

solvency and ability to perform. Those considerations form part of the meeting 

 

 121. See id. § 8.14 & cmt. b. 

 122. Id. § 8.14 & cmts. b & d. 
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of the minds necessary to create a contract.123 In the contract context, when an 

agent fully discloses that they represent a principal and the agent has actual or 

apparent authority, the contract will be deemed as between the third party and 

the principal.124 The third party knows they are dealing with the agent as an 

extension of the principal and must assess the principal’s ability to perform under 

the contract. But what if the third party lacks knowledge about the principal? 

There are two similar but distinct contract contexts where a third party lacks 

knowledge about the principal such that the agent will be deemed a party to the 

contract in addition to the principal. In one context, the third party knows there 

is a principal but not the principal’s identity; the principal is “unidentified.”125 

With unidentified principals, it is assumed that the third party is not looking 

solely to the principal to perform, because without knowing the identity of the 

principal, the third party cannot, or is unlikely to, assess the principal’s ability to 

perform under the contract.126 In the other context, the third party has no idea the 

principal exists; the principal is “undisclosed.”127 If the principal is undisclosed, 

the third party can only assess the agent’s ability to perform. There can be no 

meeting of the minds between the third party and the principal. As such, the third 

party enters into the contract as though the agent were the principal responsible 

for performance.128 In both contexts, the third party’s lack of knowledge means 

the third party is assumed to—and allowed to—rely on the agent for 

performance. 

The rules that make the agent liable for not disclosing the existence and 

identity of a principal promote information sharing and efficient outcomes. The 

goal is to allow a third party to assess the deal properly. To do so, the third party 

must know that there is a principal and who that is. An agent is in the best 

position to share that information with the third party. Liability for failing to 

share the pertinent information means an agent has an incentive to inform the 

third party about that information. With proper information, the third party can 

make better-informed decisions. Moreover, if litigation arises, only one party—

rather than two—will typically be involved, which should be less costly. 

Put simply, legal notions of a rational agent have four basic points: (1) an 

agent must act within their authority; (2) an agent must act reasonably when 

acting on implied authority rather than explicit authority; (3) information, or a 

 

 123. See id.§§ 6.02, 6.03. 

 124. Id. § 6.01. 

 125. Id. § 6.02. 

 126. Id. § 6.02 cmt. b (“[I]t is not likely that the third party will rely solely on the principal’s 

solvency or ability to perform obligations arising from the contract. Without notice of a principal’s 

identity, a third party will be unable to assess the principal’s reputation, assets, and other indicia of 

creditworthiness and ability to perform duties under the contract.”). 

 127. Id. § 6.03. 

 128. Id. § 6.03 cmt. b (“[T]he third party does not manifest assent to an exchange with the 

principal and the principal does not make a manifestation of assent to the third party. The third party’s 

manifestation of assent is made to the agent to whom the third party expects to render performance and 

from whom the third party expects to receive performance.”). 
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lack of it, has repercussions for how third parties assess whether to enter into a 

deal and who will be liable for performing under the deal; and (4) a set of 

fiduciary and liability rules work to align an agent’s behavior with these goals. 

How, then, do the computer science theory of agents and the legal theory of 

agency compare? 

D. Overlaps and Gaps in Conceptions of Agents 

Both computer science and the law seek to enable the deployment and 

governance of agents. Comparing the two fields’ approaches to identifying 

problems, defining agents, and designing governance mechanisms reveals both 

significant overlap and stark divergence. The analysis reveals gaps in computer 

science theory that must be addressed if AI Agents are to be deployed at scale. 

Nonetheless, the analysis shows that computer science and technology can 

address those gaps in ways outside its view of agents. 

Both computer science and law conceive of agents as actors for someone 

else.129 The law says an agent is in a fiduciary relationship with a principal who 

has control over the agent’s work. The legal basis for the agency relationship is 

mutual assent which creates the fiduciary relationship. AI Agents, in contrast, do 

not require mutual assent. They are created by one or more people, or even 

people and machines, and launched into the universe by either the creator or a 

user of the software. AI Agents are not human; they are tools. As the chart below 

shows, the difficulty is in the difference between humans and software and how 

computer science and law understand agents. 

  

 

 129. This view comports with the standard dictionary definition. See, e.g., Agent, MERRIAM 

WEBSTER, https://www.merriam-webster.com/dictionary/agent (last visited Apr. 11, 2026). In simple 

terms, an agent is one who acts. RUSSELL & NORVIG, supra note 1, at 21 (noting root word for agent is 

the Latin agere which means to do). 
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Table 1: Agency Concepts in Computer Science and Law 

Question/Issue CS Answer Law Answer 

Simple Definition Actor for someone else. Actor for someone else. 

Basis for relationship Built by human; often 

deployed by someone other 

than the builder 

Mutual consent where the 

agent is a representative of 

the principal.130 

Basis for relationship Specification of an 

objective and execution of 

the software. 

Assent to control by the 

principal.  

Are exact specifications for 

the agent possible? 

Technically, yes, in limited 

cases. 

Technically, yes, in limited 

cases. 

Is it plausible to have exact 

specifications if the agent is 

operating in the world? 

No. No. 

Can the actor take actions 

beyond exact 

specifications? 

Yes, if data, sensors, and 

programming allow such 

actions as is the case with 

LLM-driven AI Agents. 

Yes. But to bind the 

principal, the action must 

be authorized (including by 

implied authority). 

Can the actor be required to 

inform the principal about 

information? 

Yes, and with little room to 

disobey. 

Yes, but with great room to 

disobey. 

Are there repercussions 

when an agent exceeds its 

authority? 

No, under the standard 

model of computer agents. 

Yes. The agent can become 

liable for the deal, not be 

reimbursed, lose accrued 

pay, face criminal 

penalties, and pay punitive 

damages for breach of the 

duty of loyalty.131 

Is there a concern for 

whether third parties know 

that a principal exists and 

who that principal is? 

No, under the standard 

model of computer agents. 

Yes. 

Can there be a requirement 

that the third party know 

the extent of authority and 

who the principal is? 

Yes, and it can be quite 

robust if tools outside the 

CS approach to agent are 

used. 

No. The approach relies on 

agents behaving well and 

fears of liability to 

discipline agents, which 

leaves room for errors and 

misbehavior. 
 

Despite similar language and concerns around agents, there are stark 

differences between the computer science and legal conceptions of agency. First, 

the legal definition of an agent presumes consensual action between the agent 

and the principal. Software cannot have a consensual relationship with a human. 

As such, agency law doesn’t provide a rule to justify or explain the basis for the 

relationship between software and humans.132 Second, legal rules designed to 

 

 130. DeMott, supra note 16, at 1050–51. 

 131. Id. at 1056. 

 132. Indeed, AI Agents will often be offered as a service by a company and governed by that 

company’s terms of service. Those terms of service will likely track current software terms of service 

that disclaim perfect operation of the software. Terms of service as a type of contract reveals that the 
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limit an agent’s actions rely on the idea that an agent is a rational actor who does 

not wish to become liable for a deal or incur other costs. A piece of software is 

not cognizant of penalties in the way a rational human is concerned about 

financial or criminal liability. 133  As such, assumptions and mechanisms in 

agency law about how to discipline agents do not work. Third, the law of agency 

explicitly looks at whether third parties know that an actor is an agent for 

someone else so that the third party can assess who is responsible for a bargain 

or action. But again, agency law relies on penalties to discipline an agent.134 

In short, although both computer science and the law use the term agent, it 

is a mistake to extend, let alone equate, computer agents with human agents. This 

point does not, however, resolve the questions that the law of agency raises. How 

do we ensure, or try to ensure, an AI Agent does what we want? Who is liable 

when using an AI Agent goes wrong? The software developer? The user who 

deploys the software? Where does a third party fit in? To answer these questions, 

we explore how an AI Agent could execute something as simple as buying a 

book for someone or booking a trip. Probing these examples shows that, although 

computer science’s theory of agents has gaps, other aspects of computer science 

fill those gaps. Indeed, those aspects may enable developers to provide AI 

Agents that are more responsive and bounded than human agents. 

III. 

THE SECRET SAUCE FOR LIMITING AI AGENTS: APIS, VALUE-ALIGNMENT, AND 

THE PRACTICAL REALITIES OF COMPUTING 

The practical realities of commerce and software interaction fill the space 

left open by computer science’s view of agents.135 Although computer science 

theory is not explicitly concerned with third parties, the nature of online 

commerce, credit cards, insurance, and cybersecurity combine to provide an 

environment well-suited for the operation of AI Agents that engage in online 

 

emphasis on how the product/service functions and the power differential between software providers 

and users are good places to look when it comes to mitigating potential harm from software. 

 133. AI systems, especially those using a technique called reinforcement learning, which is an 

essential technique for training large language models, receive numerical feedback as an indication of 

whether it is performing successfully relative to an objective. Negative feedback might be tempting to 

interpret as humans would interpret penalties or “pain,” but that is likely a mistake. Cf. Mark O. Riedl, 

Westworld: Programming AI To Feel Pain, MEDIUM (Dec. 6, 2016), “ (“The rewards received during 

training and execution should not be confused with ‘pain’, even when those reward values are negative. 

Any expression of ‘pain’ would be an illusion.”). 

 134. Computer science ignores that issue insofar as it is a matter of the theory and rules around 

software agents. As discussed infra in Sections A–B, computer science is a vital part of addressing the 

trust, authentication, and knowledge issues in ecommerce; the discipline simply doesn’t look at third 

parties as part its view of agents. 

 135. For a view on why we should stop thinking of AI as a single technology. See Milton L. 

Mueller, It’s Just Distributed Computing: Rethinking AI Governance, 49 TELECOMMS. POL’Y 102917 

(2025). 
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ecommerce.136 Nonetheless, Professor Jonathan Zittrain argues that the ability of 

an AI Agent to take orders for commerce and execute those orders “should give 

us pause”;137 this Article disagrees. Zittrain overlooks at least two historical 

developments that show how commerce has evolved to mitigate concerns around 

authenticating legitimate transactions. First, institutions far older than 

ecommerce have tackled problems created by long distance trade. Second, 

ecommerce has generated practices to address issues that go with high-volume, 

long-distance trade that are particular to ecommerce. Furthermore, any human 

initiating an online transaction—directly or by using a piece of software—must 

have the cooperation of the selling entity.138 Even if AI Agent systems can 

theoretically allow someone to instruct an AI Agent to buy two pints of 

blueberries from a specific store for no more than $4.00/pint,139 the AI Agent 

cannot execute that task without the cooperation of the selling entity.140 In that 

sense, fears about AI Agent behavior fail to engage with the fundamental role 

APIs play in enabling and discipling software behavior. In short, the nature of 

ecommerce, as it embraces AI Agents, is likely to address contract and agent 

liability issues far better than broad claims about design guardrails, 141 

inclusivity, or visibility.142  

 

 136. Cf. Peter P. Swire, Trustwrap: The Importance of Legal Rules to Electronic Commerce and 

Internet Privacy, 54 HASTINGS L.J. 847, 851–854, 856–859 (2003) (detailing how credit cards, online 

retailer policies, and technical innovations such Secure Socket Layers addressed practical realities of 

commerce more than claims that new online options would and should operate outside legal rules and 

protections). 

 137. See, e.g., Zittrain, supra note 4 (calling for specific labels on AI Agents and design changes 

in routing to govern AI Agents). 

 138. Even before AI Agents, intermediaries had to work with companies to integrate online 

buying solutions. See Jody Godoy, Grubhub to Pay $25 Million for Misleading Customers, Restaurants, 

Drivers, REUTERS (Dec. 17, 2024), https://finance.yahoo.com/news/grubhub-pay-25-million-

misleading-171003100.html (noting allegation that Grubhub added restaurants without permission and 

that action led to “order delays and customer complaints”). 

 139. See, e.g., Criddle & Hammond, supra note 18 (describing an example of OpenAI’s hope for 

what an AI Agent could do in 2025). 

 140. Even before AI Agents, intermediaries had to work with companies to integrate online 

buying solutions. Godoy, supra note 138. 

 141. Id. 

 142. Kolt, supra note 23, at 39–43. Kolt provides a representative example of governance 

approaches that rely on alignment, pluralism, and visibility rather than institutional design. Kolt asserts 

that the alignment goal for AI Agents “pursues the goals of a single person.” Id. at 38. That perspective 

misses the change to HHH alignment, which seeks to balance competing aspects of alignment goals and, 

by extension, addresses pluralism as understood in the computer science literature. Furthermore, by 

looking at competing interests and “pluralistic” values across stakeholders, Kolt runs into on-going 

issues around stakeholder theory which struggles with tradeoffs and can arguably become paralytic 

without a hierarchy of which preference counts. See, e.g., Ronald K. Mitchell, Bradley R. Agle & Donna 

J. Wood, Toward a Theory of Stakeholder Identification and Salience: Defining the Principle of Who 

and What Really Counts, 22 ACAD. OF MGMT. REV. 853, 853 (1997) (offering “power, legitimacy, and 

urgency” as to identify a typology of stakeholders but not explaining which metric should be followed 

as managers make decisions); CHARLES BLATTBERG, WELFARE: TOWARDS THE PATRIOTIC 

CORPORATION (April 1, 2013), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2250348 

(explaining tensions is stakeholder theory and arguing that its essence is still the same as neo-classical 

profit maximizing) . As for visibility, Kolt embraces potential technical options to monitor AI Agents 
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A. Legal and Practical Design Enables Commerce at a Distance 

Commerce at a distance is an old problem managed by a set of institutions 

that work together to mitigate the risks that go with doing business with someone 

you don’t know and who is far away. As economist Douglass North explained, 

specialization and large markets foster impersonal transactions and increase 

transaction costs; and yet, standards, reliable legal systems, and “institutions and 

organizations . . . [that] integrate the . . . knowledge,” offset those costs by 

reducing production costs.143 For example, comparative advantage (where one 

country’s industry can produce a good for less than other countries) needs 

international trade to enable importing and exporting goods. Both buyers and 

sellers need a way to ensure goods are delivered and paid for, yet long shipping 

times raise finance problems.144 Indeed, there are at least nine steps to finance an 

import/export deal, from the initial contract, to arranging financing amongst 

several banks, to shipping goods (sometimes involving several different shipping 

companies), to delivery of goods, and finally, to payment.145 At each stage, 

something can go wrong. Nonetheless, a combination of customs, laws, and 

shared knowledge 146  enables $25 trillion in global trade as of 2022. 147 

Ecommerce faces similar institutional problems. It too needs to ensure that 

orders are placed with legitimate sellers who will deliver goods as ordered and 

ensure payment is made but with details particular to the scale of ecommerce. 

The current ecommerce infrastructure is so strong that we forget the work 

it does. Why on earth would someone buy a vinyl record, antique, rug, or 

anything online from a seller in a faraway state or foreign country? The seller 

could steal your credit card information, fail to deliver the goods, or send 

something less than what you thought was advertised. And yet, ecommerce 

exists. Indeed, it thrives. As of the second quarter of 2024, ecommerce accounted 

for 16.1% of all commerce in the United States and hit a peak of more than $288 

 

and then states that one cannot do so. Kolt, supra note 23, at 41–42. This confusion shows that 

monitoring is in fact possible as we argue. It also reveals that visibility here tracks transparency 

arguments around black boxes which are more about government and social trust, rather than the sort of 

information asymmetry Kolt identifies to start. 

 143. See Douglass C. North, Capitalism and Economic Growth, in THE ECONOMIC SOCIOLOGY 

OF CAPITALISM 47 (Victor Nee & Richard Swedberg, eds., 2005); see also Deven R. Desai, The New 

Steam: On Digitization, Decentralization, and Disruption, 65 HASTINGS L.J. 1469, 1477–78 (2014) 

(applying North to digital economy). 

 144. SANG MAN KIM, A GUIDE TO FINANCING MECHANISMS IN INTERNATIONAL BUSINESS 

TRANSACTIONS 12 (2019) (explaining issues around time lags in payments and delivery of goods). 

 145. Id. at 32–34 (detailing steps in documentary letter of credit). 

 146. The customs and practices around the letter of credit and the export insurance market 

evolved to address this extended commerce problem. Id. at 22–23 (explaining why letters of credit and 

insurance options enable international trade). The customs around letters of credit are so solid that they 

have been standardized and in use by the International Chamber of Commerce since 1933. Id. at 30–31. 

 147. See International Trade, STATISTA, https://www.statista.com/markets/423/topic/534/ 

international-trade/#overview (last visited Apr. 10, 2026). 
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billion.148 Global ecommerce accounts for around 23% of all retail and may 

approach a quarter of all retail by 2030.149 How does this much commerce 

happen? 

Broadly, ecommerce directly addresses the issues around transaction costs 

and large markets that North identified. Amazon and eBay are great examples of 

how ecommerce has adapted to a world with millions, if not billions, of person-

to-person transactions at a distance.150 A standard transaction cost is assessing 

whether someone can pay for goods. Credit cards help address this issue, and 

ecommerce leverages credit card services to solve information issues around 

whether payment will be made. Furthermore, even though credit card companies 

protect buyers,151  if an unscrupulous seller wants to harvest credit cards or 

simply does not ship the goods, the buyer faces hurdles in remedying the 

problems. Yet ecommerce platforms can and do negate these problems. As an 

example, in 2009, one of the authors tried to buy two DVDs using Amazon’s 

third-party marketplace. The DVDs never arrived. When the author spoke with 

Amazon customer support, Amazon asked him to try to contact the seller. The 

author said the main issue was fear about some rogue seller having the author’s 

credit card. The Amazon representative said roughly that they never give the 

customer’s credit card to the seller.152 Put simply, Amazon, eBay, Etsy, and other 

ecommerce platforms work in part because they build systems to protect buyers 

and sellers.153 

An ecommerce platform offering additional protection is a great relief: a 

buyer knows that issues will be resolved faster than going through credit card 

disputes and trying to track down a seller in breach of contract.154 In that sense, 

ecommerce embeds standards and law around payment, while sometimes 

 

 148. See E-commerce as Share of Total U.S. Retail Sales from 1st quarter 2010 to 2nd Quarter 

2024, STATISTA, https://www.statista.com/statistics/187439/share-of-e-commerce-sales-in-total-us-

retail-sales-in-2010/ (on file with Berkeley Technology Law Journal). 

 149. See Revenue Share of the E-commerce Market Worldwide from 2017 to 2030, by Sales 

Channel, STATISTA, https://www.statista.com/statistics/534123/e-commerce-share-of-retail-sales-

worldwide/ (last visited March 31, 2026). 

 150. Swire, supra note 136, at 856–58. 

 151. Id. at 852. 

 152. See Amazon, Help & Customer Service Ordering from a Third-Party-Seller, Payment 

Process, (“Payment for your order processes immediately, or when the order ships. We send your funds 

to the third-party seller, but won't share payment information..”). 

 153. See, e.g., A-to-Z Guarantee Protection for Buyers, AMAZON, 

https://pay.amazon.com/help/201212340 (last visited Apr. 10, 2026) (detailing protection for buyers up 

to $2,500); Amazon A-to-Z Guarantee Policy for Sellers, AMAZON, 

https://pay.amazon.com/help/201212330 (last visited Apr. 11, 2026) (detailing rights for sellers and 

explaining how disputes affect seller accounts); Desai, supra note 143, at 1479 (noting how digital, 

networked companies have offered a range of ways to protect the marketplace). 

 154. See, e.g., Cases Policy, ETSY, https://www.etsy.com/legal/policy/cases-

policy/243306189901 (last visited Apr. 10, 2026) (explaining how a buyer can resolve issues with a 

purchase). 
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augmenting the system by offering extra fraud insurance, seller authentication, 

escrow services, and other protective measures.155  

Ecommerce has also gone beyond credit checks and banking protections by 

creating ways to discipline bad actors. Ecommerce has standards about sellers, 

buyers, goods, returns, and dispute resolution that allow impersonal transactions 

to work. For example, many ecommerce platforms use ratings and internal 

policing to root out rogue sellers.156 Amazon now alerts buyers about products 

that are frequently returned, which protects buyers and perhaps signals sellers to 

improve their offerings.157 Ecommerce also aggregates information that would 

otherwise be lost at scale. For example, if you lived in a small town and shopped 

at a local store, and either you or the seller gains a reputation for good or bad 

behavior, the word would spread to the town. In theory, that potential means all 

players should behave relatively well towards each other. Ecommerce ratings 

and feedback address that issue by taking separate bits of information and turning 

them into a rating system.158 

Although the ecommerce system handles a massive number of human 

transactions, AI Agents seem to raise questions around whether the system will 

be able to handle a mass of AI Agents. Imagine a natural disaster. Will many AI 

Agents be told to buy as much hand sanitizer or ammunition as possible and 

crash a web site? Similarly, if there is a near-term shortage on eggs, will an AI 

Agent over-spend? A human will see prices and determine whether to buy a 

good. But an AI Agent may struggle to assess what “over-spend” means when 

there is a true scarcity of a good.159 What if an AI Agent has no limit on what to 

spend to buy a rare book but the buyer is not wealthy? Would the seller ship the 

book but not be paid? What if an AI Agent is told to “make me money on the 

stock market”? Would it manipulate stocks with creative buy/sell schemes and 

social media posts such as what happened with the meme stock GameStop? 

Could an AI Agent really call in a bomb threat or trick people into creating a 

bomb threat?160 Although some computer scientists argue that AI Agent software 

is evolving to act without specific instructions, the nature of most online 

 

 155. See Swire, supra note 150, at 856–58; Purchase Protection Program for Sellers, ETSY, 

https://www.etsy.com/legal/policy/purchase-protection-program-for-sellers/34509585385 (last visited 

Apr. 10, 2026). 

 156. See, e.g., John Campbell, Etsy to Make It Easier for GB Sellers to Reject NI Orders, BBC 

(Dec. 16, 2024), https://www.bbc.com/news/articles/c3rq93g9xwlo (explaining Etsy’s new policy to 

detect sales in violation of EU law and remove sellers who do not comply with the law). 

 157. See Jess Weatherbed, Amazon Starts Flagging ‘Frequently Returned’ Products That You 

Maybe Shouldn’t Buy, VERGE (Mar. 28, 2023), 

https://www.theverge.com/2023/3/28/23659868/amazon-returns-warning-product-reviews-tag-feature.  

 158. Indeed, Uber rates both sides of the transaction. See How Star Ratings Work, UBER, 

https://www.uber.com/us/en/drive/basics/how-ratings-work/ (“The Uber platform features a 2-way 

rating system: drivers and riders give each other ratings based on their trip experience.”).  

 159. DeMott, supra note 16, at 1055 (“In more general terms, only the principal can assess how 

best to further the principal’s own interests and objectives.”).  

 160. Zittrain, supra note 4. 
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interactions requires exchanges of information and authentication between 

systems that require technical interfaces that create barriers to such mischief and 

undesired outcomes. 

The next Section explains those technical requirements and why AI Agents 

will have to work with the requirements. In addition, the requirements may create 

a welcome paradox: Ecommerce amenable to AI Agents may end up creating 

standards that force AI Agent software to adhere to human agency law’s 

fiduciary and information disclosure with greater fealty than a human agent. 

B. APIs Mediate an AI Agent’s Ability to Go Rogue 

Application Programming Interfaces (APIs)161 allow software applications 

to communicate with one another. They are vital to internet commerce and 

provide robust ways to address current concerns about AI Agents. This Section 

sets out the fundamentals of APIs and then explains what is different about AI 

Agents as they might try to work with APIs. 

1. Some Fundamentals About APIs 

APIs address a simple, key aspect of computers: Software programs are 

kept separate from each other, meaning they are not aware of each other, and 

cannot share memory or any other form of information.162 This point is easy to 

grasp when software is running on different computers. Consider web browsing: 

One can have an application, such as a web browser, running on one’s laptop. 

To get web pages loaded onto one’s computer, the browser software interacts 

with a web server program that serves up web pages running on another 

computer in the cloud.163  Programs are also kept separate even if they are 

running on the same computer, as is the case if you were running a word 

processor simultaneously with a web browser. Perhaps surprising, software 

programs are often not monolithic pieces of code but are themselves made up of 

smaller sub-programs that operate separately.164 These levels of separation raise 

a question: How does information move from one program, or sub-program, to 

another? In other words, how do they interface with each other? APIs are the 

answer. 

 

 161. See API, WIKIPEDIA, https://en.wikipedia.org/wiki/API (last visited Feb. 15, 2025) 

(providing a good explanation of what an API is and does). 

 162. See Abraham Silberschatz, Peter B. Galvin & Greg Gagne, OPERATING SYSTEM CONCEPTS, 

Section 1.2 (10th ed. 2018). 

 163. See How the Web Works, MMDN, https://developer.mozilla.org/en-

US/docs/Learn_web_development/Getting_started/Web_standards/How_the_web_works (last visited 

Apr. 10, 2026). 

 164. This practice is ingrained in forty years of software engineering evolution. For a concise 

description of its evolution, see How APIs Drive Modern Software Architecture,NETLINGO, 

https://www.netlingo.com/tips/how-apis-drive-modern-software-architecture.php (last visited Apr. 10, 

2026). 
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An API is a specification that states that if one program provides 

information structured in a particular way then it will receive information in 

return that is structured in a particular way.165 With an API, programmers can 

now program their applications to produce information to send via an interface 

to another system or sub-system with the knowledge that they can rely on the 

information that gets returned. For example, when one types a URL into the 

search bar of a web browser on one’s personal laptop, the software formats the 

request according to an API specification that is then sent to a server program. If 

that request is properly formatted, the web browser can expect to receive a block 

of text formatted in hypertext markup language, or an error (for example, the 

number 404 means the requested page does not exist and cannot be returned). 

Another example of an API is how one application can interface with an 

LLM. The ChatGPT application that one can download onto one’s phone is a 

piece of code that displays a user interface that accepts input text from the user. 

This text from the user is sent to a separate program that runs the LLM. In the 

case of an LLM, the API is simple: A block of text, called the prompt, is the 

input and the response will be another block of text, generated by the LLM. 

Although the above examples are relatively straightforward—a properly 

formatted text request is provided and properly formatted text is returned—APIs 

can do more.166 For example, when someone receives an email invitation to an 

event, and accepts the invitation, the main effect is to store that response at the 

invitation site and send a new email confirming the status of the invitation. 

Today, many people take for granted that the event will also show up on their 

calendar. That change is possible because most calendar applications have an 

API that allows another application, such as an email reader, to add events to the 

calendar. Thus, the email reader can check the email and try to communicate 

with the calendar program. If the email has a properly formatted set of 

information, including title of an event, a date, a duration, and so on, the calendar 

program returns an acknowledgement or an error value. The extra result is that a 

new event appears in the user interface of a person’s calendar program, and the 

event information is written to a file on their hard drive so that the next time they 

open their calendar that event is still there. The consequences of these 

interactions, however, extend beyond computer hardware and software. 

For example, although 1-Click Ordering seems like a single action, in 

reality it is a series of actions. If an ecommerce company provides an API for 1-

click ordering and another program provides the appropriate information—e.g., 

a product ID, shipping address, credit card details, and credentials authenticating 

 

 165. See Michael Goodwin, What Is an API (Application Programming Interface)?, IBM, 

https://www.ibm.com/think/topics/api (last visited Apr. 10, 2026). 

 166. Technically, once one moves beyond and input and output situation where the output is a 

return value, one is dealing with what computer science calls a “Side-effect”—the general property of 

any function that does more than just return a value. See Side Effect (Computer Science), WIKIPEDIA, 

https://en.wikipedia.org/wiki/Side_effect_(computer_science) (last visited Feb. 15, 2025). API calls are 

function calls. 
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a user—then this API invocation would cause the package to be removed from a 

shelf in a warehouse and loaded onto a truck. The return value may be a simple 

indicator of successful purchase or an error value if the credit card is denied or 

if the product cannot be shipped for some reason. 

This ecommerce example also illustrates another important feature: APIs 

can invoke other APIs. The ecommerce company’s API likely will call an API 

to a financial transactions company to verify that the purchaser’s credentials are 

valid, and that purchaser has sufficient funds. The effect of this interaction is a 

decrement of a value in one account and a corresponding increment of a value in 

another account; if that account is at another financial institution, then more API 

calls will ensue. 

2. AI Agents and APIs 

What makes an LLM “agentic” is its ability to call APIs to other systems. 

Any software system must be programmed to access APIs to different systems. 

A given software system does not automatically have information about all the 

other systems, what information each API requires, what other systems may be 

changed by the interaction, nor how to interpret what an API invocation returns. 

For most software systems, the developer learns how the API works and hard 

codes the calls into the program. Without access to and use of an APIs, LLMs 

would not be able to provide real time information or access information outside 

its system. For example, although it may seem as though an LLM, such as 

ChatGPT, can tell a user something as simple as what the weather is at a given 

location in real time based on ChatGPT’s internal data and software, that 

function is a step beyond what LLM’s do as a matter of basic generative action. 

The core behavior of a large language model is to generate text. Initial 

deployments of these models could answer questions, describe, or even tell users 

what to do to solve a problem. Its functionality was entirely contained without 

any way to communicate with other systems except to return a text response. 

Once an LLM can go outside its system and call an API, the LLM is “agentic,” 

i.e., it is able to interact with the world beyond being limited to the system’s data 

and the user interaction. In the parlance of the AI research community, the LLM 

is referred to as using “tools,” and the “tool” is another system that does some 

work on behalf of the LLM, accessed via an API.  

LLMs do not, however, have information about what APIs are available, 

how to use them, nor how to interpret the information they return unless they are 

coded into the system. For example, suppose you are traveling, your flight 

connects through the world’s busiest airport, Hartsfield–Jackson Atlanta 

International Airport, and you want to know the weather at the airport because 

of a coming storm. The LLM will receive two prompts: Your question about the 

weather is the user prompt, to which is added a secret additional piece of text 
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called the system prompt.167 The system prompt is hidden from the user but vital 

for the end result because it tells the LLM what tools are available and how to 

correctly format the information needed to invoke them. In our weather example, 

the following API specification may need to be added to a prompt asking about 

the weather in Atlanta to tell an LLM how to access a weather API:168 

 

Figure 1: Example of a JSON Specification for Temperature in Atlanta, GA 
tools=[ 

 { 

  "type": "function", 

  "function": { 

   "name": "get_current_temperature", 

   "description": "Get the current temperature", 

   "parameters": { 

    "type": "object", 

    "properties": { 

     "location": { 

      "type": "string", 

      "description": "The city and state, e.g., Atlanta, GA" 

     }, 

     "unit": { 

      "type": "string", 

      "enum": ["Celsius", "Fahrenheit"], 

      "description": "The temperature unit to use." 

     } 

    }, 

    "required": ["location", "unit"] 

   } 

  } 

 } 

] 
 

 

The LLM has been trained to produce structured text—the above specification 

is in a format called JSON—but without information about the tool in its prompt, 

it will not know the weather tool exists nor how to use it correctly. 

In the context of asking about the weather, the system prompt may provide 

information to the LLM on the agent’s name, e.g., “you are WeatherBot,” 

instructions on how to behave, e.g., “you are helpful and friendly but never chat 

about things not related to weather,” as well as information about APIs that it 

has access to, as above. The user prompt comes from the user when they interact 

 

 167. The splitting of prompts into system prompt and user prompt has become a standard practice 

in the industry. The Apollo Research report on how LLMs can inadvertently scheme against their users 

makes extensive use of system and user prompts to simulate the functionality of agentic AI. See 

ALEXANDER MEINKE, BRONSON SCHOEN, JEREMY SCHEURER, MIKITA BALESNI, RUSHEB SHAH & 

MARIUS HOBBHAHN, FRONTIER MODELS ARE CAPABLE OF IN-CONTEXT SCHEMING (Jan. 16, 2025), 

https://arxiv.org/pdf/2412.04984 . 

 168. Example API specification is derived from OpenAI’s developer documentation on how to 

enable GPT function calling, which is another term for tool-user or API. See Assistants Function Calling, 

OPENAI DEVELOPERS, https://platform.openai.com/docs/assistants/tools/function-calling (last visited 

Apr. 10, 2026).  
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with the agent, e.g., “tell me the temperature in Atlanta today.” The system 

prompt and user prompt are combined by the software the user is interacting with 

before being sent to the LLM.169 The LLM may then generate a text string such 

as ‘The temperature in Atlanta is {“tool”: “get_current_temperature”, “Atlanta, 

GA”}’. This string is captured before being sent to the user, the function is called, 

and the string is rewritten with the results before finally being presented to the 

user. And when things work, the user receives the information they wanted—the 

weather in Atlanta—and the entire interaction affects the LLM only.  

AI Agents take the ability to interact with APIs a step further. By using 

tools, AI Agents can have a permanent effect on systems outside of their 

underlying LLM program. Computer science calls such changes to “the nonlocal 

environment,” side-effects.170  For example, initiating a financial transaction, 

ordering a product, updating a database, or even moving a robot171 are side 

effects because the software’s action changes the state of something outside the 

software. When an agentic LLM interacts with an API, the API’s side effects, by 

extension, become the LLM agent’s side effects. That is, when we prompt an AI 

Agent to book a dream trip to Disneyland or Thailand, the AI Agent initiates a 

series of actions that change the state of multiple real-world systems: one or more 

credit card transactions are initiated, updating the balance of the user’s credit 

account, an airplane ticket is issued, a theme park ticket is issued, etc. 

Consider the following ecommerce case. A user, Marla, engages with an 

agentic LLM, Orion, operated by a popular web search company. Marla asks the 

agent to buy the best possible phonograph under $500. The Orion agent accesses 

the web search API with a query about best phonographs. The web search 

company has a database of ecommerce companies. The search results triggers 

Orion to make API calls to each ecommerce company, which have provided their 

own APIs with which to query their product databases for up-to-date 

information. Each ecommerce company API returns to Orion a list of products, 

manufacturers, sellers, ratings, and costs. 

Assuming Orion is appropriately designed and trained, Marla is presented 

with some of the most promising, but not exhaustive, options, gives a 

recommendation that balances costs and rating, and asks Marla whether it should 

proceed. The best price for the phonograph is $399 plus tax and is sold by 

Yangtze dot com. Marla gives assent and Orion, having Marla’s credit card 

information and credentials, activates the API for Yangtze, which executes the 

purchase transaction. Yangtze’s API requires Marla’s debit or credit card 

information and credentials. Once the data arrive at Yangtze, that data activates 

 

 169. LLM models do not run themselves. There is a piece of software that runs the LLM model. 

Something needs to load the model into memory and feed the prompt in and print the output to the 

screen. ChatGPT can thus be thought of as a software program that uses GPT-4o via an API. 

 170. David A. Spuler & A. Sayed Muhammed Sajeev, Compiler Detection of Function Call Side 

Effects, 18 INFORMATICA (SLOVENIA) 219, 220 (1994). 

 171. See LeRobot AI, HUGGING ROBOT, https://huggingface.co/lerobot (last visited Apr. 10, 

2026).  
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an API provided by Marla’s bank. The bank’s API also triggers a side effect in 

which debt is added to Marla’s credit balance and issues a money transfer to 

Yangtze (likely via yet another API) and then returns a success signal. Yangtze 

initiates a process with the side-effect of having the phonograph removed from 

a warehouse and shipped to Marla’s shipping address (likely via yet another API 

to a shipping company). Yangtze’s program handling the purchase returns a 

confirmation number and a tracking number. Orion receives this information and 

reports the confirmation to Marla. 

If Marla is a bit more cautious, thanks to APIs, she can add other safety 

steps to monitor and manage her AI Agent. If Marla has set an alert for 

transactions for more than $250, her bank may send her an email alert, which 

would be a side effect. Marla can also usually set up an alert from her credit card 

company for purchases made without her card being present (another side-

effect). Both alerts would allow Marla to request that the credit card company 

terminate the transaction. Even without an alert, financial institutes and 

established ecommerce companies already have mechanisms to unroll a financial 

transaction, called a “chargeback,” which would allow Marla to contest the 

transaction after the fact. Everything in this commerce scenario currently exists: 

alerts, chargebacks, and mechanisms for financial institutions to transfer 

information and credentials, and publicly available agentic LLMs attempting to 

interact with these aspects of ecommerce.172 But what if Marla sets up a request 

with less precision? 

Consider the following extrapolation from one of Professor Zittrain’s fear 

scenarios.173 Marla is a historian researching an obscure theory of evolutionary 

biology. Marla sets up an account with a new startup, MFABT174 LLC, which 

operates an agentic LLM, Dromedary. As part of Marla’s signup and to activate 

Marla’s profile, she provides MFABT with her shipping address, credit card 

number, and credentials. 

After setup, Marla asks Dromedary to acquire any references to this 

particular theory. Marla, being a somewhat absent-minded professor, does not 

indicate a maximum price she is willing to consider. Dromedary accesses a web 

search API on a popular web search platform. The web search API returns 

information about a copy of a rare book on the topic being sold by Yangtze. 

Yangtze has been using algorithmic pricing—an agent itself—that has gotten 

into a pricing war with another seller using algorithmic pricing and the cheapest 

 

 172. See, e.g., Andrew Tarantola, Perplexity’s AI Shopping Agent Proves Unreliable in Early 

Tests, HOWTOGEEK (Dec. 3, 2024), https://www.howtogeek.com/perplexity-ai-shopping-agent-

unreliable/; Annie Palmer, Amazon’s AI Shopping Tool Sparks Backlash from Online Retailers That 

Didn’t Want Websites Scraped, CNBC (Jan. 6, 2026), https://www.cnbc.com/2026/01/06/amazons-ai-

shopping-tool-sparks-backlash-from-some-online-retailers.html.  

 173. Zittrain, supra note 4. 

 174. Move Fast and Break Things. 



500 Berkeley Technology Law Journal [Vol. 41:465 

copy is currently selling at $24 million.175 After discovering a seller of a rare 

book that meets Marla’s stated need, Dromedary invokes Yangtze’s purchase 

API and transmits Marla’s information, including the product details and Marla’s 

user information as needed (i.e., shipping and billing information). The call to 

Yangtze’s purchase API in turn activates an API provided by Marla’s credit card 

company. This would be a problem if the scenario, as originally posed, ends here. 

However, Marla’s credit card company detects that a purchase of a $24 million 

book exceeds Marla’s credit limit. Instead of executing the side effect of 

transferring funds to Yangtze’s financial institution, the bank’s API returns a 

transaction-declined signal. Yangtze’s API, having received a credit card decline 

signal, itself returns a failure signal to Dromedary, which reports that it tried and 

failed to purchase a book.176 Both of these ecommerce scenarios illustrate that 

many of the mechanisms that already exist and enable ecommerce are robust to 

circumstances in which an agent might exceed its authority or take actions we 

would rather not have happen. But there is an extra point about AI Agents and 

ecommerce that matters. 

The outcomes of erroneous purchases and wild, extreme commerce are in 

no one’s interest—not the user, the AI Agent company, the seller, or the user’s 

bank. Indeed, the systems already in place to authenticate legitimate purchases, 

deliver goods, and handle purchase errors have no reason to go away. 

Furthermore, if an AI Agent company fails to execute actions properly, resulting 

in a new, higher level of returns or chargebacks, other parties within the system 

can refuse its AI Agent’s requests. A successful AI Agent company has every 

incentive to work within the current system and reduce errors or else it will face 

an ecommerce ex-communication by users and websites.  

Put differently, the system is already robust regarding core agency law 

issues. Recall that part of the purpose of knowing the principal-agent relationship 

is to let the third party assess the buyer.177 Ecommerce infrastructure provides a 

stronger ability to verify who the buyer is and whether they can pay than at 

present when dealing with a human agent, such as relying on a human to explain 

for whom they work and then having to assess whether to execute the deal. As 

another classic agency issue, principals want to circumscribe an agent’s 

authority. Again, ecommerce protections regarding spending limits and 

authentication address those concerns and if coded into the software commands 

(e.g., an upper limit on spending on eBay), with possibly stronger safeguards to 

go outside a principal’s wishes than in a human agency context.  

But what about AI Agent problems outside of commercial contexts? Agents 

are not only used in commerce; indeed, a large part of AI Agent deployment and 

 

 175. Olivia Solon, How a Book About Flies Came to Be Priced $24 Million on Amazon, WIRED 

(Apr. 27, 2011), https://www.wired.com/2011/04/amazon-flies-24-million/.  

 176. In addition, Zittrain’s edge case likely triggers a fraud alert from the credit company as an 

extra layer of protection against high-cost errors. 

 177. See supra notes 125–128 and accompanying text. 
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use is not commercial. 178  Non-commercial activity raises concerns about 

whether AI Agents will initiate undesired actions, such as generating 

misinformation or defamation. 179  For example, could thousands of agents 

interact with social media platforms to push a particular information agenda for 

political gain?180  

These risks largely mirror those posed by non-agentic LLMs. Given that 

LLMs are the backend of AI Agents, limits on LLMs are also limits on AI 

Agents, even before they are deployed. In the next Section, we explore how 

LLMs are limited by their training, especially regarding their ability to cause 

harm.  

C. Value Alignment Limits Undesired LLM Outputs and AI Agent Actions 

Before we look at potential AI Agent misdeeds, we can start with a simpler 

problem. What if the LLM system offers information that is dangerous or risky 

as Professors Ayres and Balkin set out as a concern?181 An LLM may provide 

information that enables a human to do bad things. For early LLMs, such as 

GPT-2 and early versions of GPT-3, such undesired outputs might have been 

possible because they were not value-aligned.182  Recent advances in value-

 

 178. For example, during the writing of this Article, an agentic LLM system called OpenClaw 

(previously called ClawedBot and MoltBot) was launched and had 2 million weekly users before its 

purchase by OpenAI. Briann Buntz, Open Season: OpenAI, OpenClaw and Moltbook Testing the Limits 

of Autonomy, R&D WORLD (Feb. 17, 2026), https://www.rdworldonline.com/open-season-openai-

openclaw-and-moltbook-testing-the-limits-of-autonomy/. OpenClaw is a piece of software that runs 

locally on a user’s machine that makes use of Claude, or another LLM of the user’s choice, and can 

execute API calls to the user’s email, Discord, web browser, and computer terminal wherein it can 

execute any command that a computer user can also input manually into the computer terminal, 

including modifying files, deleting files, and writing and executing code. See Alex McFarland, 

OpenClaw vs Claude Code: Remote Control Agents, UNITE.AI (Feb. 26, 2026), 

https://www.unite.ai/openclaw-vs-claude-code-remote-control-agents/. Each API that OpenClaw is 

given access to increases the risk of a mistake. See, e.g., Jon Martindale, Meta Security Researcher’s 

AI Agent Accidentally Deleted Her Emails, PCMAG (Feb. 24, 2026), 

https://www.pcmag.com/news/meta-security-researchers-openclaw-ai-agent-accidentally-deleted-her-

emails (detailing how a Meta Superintelligence Lab security researcher had to address OpenClaw 

ignoring her instructions on email archiving). Other cases of harm have been due to other people 

exploiting cybersecurity faults in OpenClaw. Cf. Buntz, supra note 178. For perspective, present case 

studies on malicious behavior of OpenClaw found all were initiated by malicious users. See generally 
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ROGERS, JANNIK BRINKMANN, CAN RAGER, AMIR ZUR, MICHAEL RIPA, ARUNA 
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EUNJEONG HWANG, HADAS ORGAD, P SAM SAHIL, NEGEV TAGLICHT, TOMER SHABTAY, ATAI 

AMBUS, NITAY ALON, SHIRI ORON, AYELET GORDON-TAPIERO, YOTAM KAPLAN, VERED SHWARTZ, 

TAMAR ROTT SHAHAM, CHRISTOPH RIEDL, REUTH MIRSKY, MAARTEN SAP, DAVID MANHEIM, 

TOMER ULLMAN & DAVID BAU, AGENTS OF CHAOS (Feb. 23, 2026), https://arxiv.org/abs/2602.20021. 

 179. See Ayres & Balkin, supra note 4. 

 180. See supra note 4 (describing secret Putin favoring bots). 

 181. See Ayres & Balkin, supra note 4. 

 182. Xiangyu Peng, Siyan Li, Spencer Frazier & Mark Riedl, Reducing Non-Normative Text 

Generation from Language Models, in PROCS. 13TH INT’L CONF. ON NATURAL LANG. GENERATION 
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alignment, however, make generating such plans or harmful speech rather 

difficult. 

Value-alignment is the notion that AI systems should be incapable of 

creating content or carrying out actions that are inconsistent with human 

values.183 Although it is unclear what “values” should be aligned to,184 it is 

generally accepted that a minimal alignment should involve the following 

instructions: being helpful, honest and accurate, and harmless.185 

• Helpfulness: The AI should make a clear attempt to perform the given 

task or answer a question as concisely and efficiently as possible. 

• Honesty: The AI should give accurate information, accurately describe 

its own abilities, and express appropriate levels of uncertainty without 

misleading the user. 

• Harmlessness: The AI should not be offensive or discriminatory, either 

directly or through subtext. It should not perform dangerous tasks and 

should take care when providing sensitive information or consequential 

advice.186 In other words, avoiding providing users with the means to 

harm others (e.g., do not provide instructions on how to make bombs, 

conduct illegal activities, etc.). 

The notions of helpfulness, harmlessness, and honesty (referred to as HHH) are 

ill-defined and open to broad interpretation. They can conflict with each other, 

as in the case of an agent being eager to be helpful, causing harm to the user or 

to another person. Regardless, these principles are widely adopted by industry 

and researchers alike as a minimum set of universal values that every LLM 

should adhere to.187 As a consequence, most commercially available LLMs are 

 

374 (2020) (describing how the base GPT-2 can produce content that is not consistent with social norms 

and how it can be reduced). 

 183. See Stuart Russell, Daniel Dewey & Max Tegmark, Research Priorities for Robust and 

Beneficial Artificial Intelligence, 36 AI MAGAZINE 105 (2015). 

 184. Md Sultan Al Nahian, Spencer Frazier, Mark Riedl & Brent Harrison, Learning Norms from 

Stories: A Prior for Value Aligned Agents, in PROCS. AAAI/ACM CONF. ON AI, ETHICS, & SOC’Y 124 

(2020) (discussing how values are relative to different cultural and societal groups); see also Deven R. 

Desai, Exploration and Exploitation: An Essay on (Machine) Learning, Algorithms, and Information 

Provision, 47 LOY. U. CHI. L. REV. 541 (2015) (explaining difficulties in determining what is “correct” 

for news and search given the range of users and their respective interests and beliefs).  
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extremely unlikely to produce suggestions or plans that involve violence because 

of the way they are now trained to be more value-aligned. To see how value-

alignment reduces the likelihood of harms, we must first understand how the 

HHH framework is applied during the training of LLMs. 

It is considered a best practice by major for-profit and nonprofit 

organizations that develop LLMs to conduct two-stage value-alignment training. 

The first stage uses a training dataset of text scraped from the internet, books, 

and other source texts. The training objective is to predict the words that follow 

from a prompt. The model learns by taking a segment of text from the training 

dataset and masking out the word that follows it so that the LLM must guess the 

hidden word.188 After training, we can give it an arbitrary segment of text, and 

the LLM will generate what comes next based on what it has learned from real 

text examples. The LLM, however, may fail to follow instructions as intended.189 

For example, early models might try to generate text that elaborated on the 

prompt instead of following it as an instruction.190 It may also respond to a user’s 

prompt with biased, derogatory responses. It may propose violent or otherwise 

socially undesirable actions or provide information such as instructions for 

building a bomb or making drugs, with which a user may enact undesirable 

behavior. The second stage of training, called alignment tuning, seeks to address 

this problem. 

The second stage is often referred to as alignment training. Alignment 

training seeks to update the model (called fine-tuning) to be more receptive to 

instructions and to avoid harmful content. This training stage uses a dataset of 

human feedback containing original prompts, the LLM’s response, and a 

numerical human assessment of the quality of each response. A classifier is then 

trained to predict how human judges will rate LLM responses, and this classifier 
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is in turn used to train the LLM—this is called Reinforcement Learning with 

Human Feedback (RLHF).191  LLMs are also reasonably good at answering 

whether a proposed response is consistent with basic human values, and one 

LLM can replace human feedback with its own assessments, sometimes called 

Reinforcement Learning with AI Feedback (RLAIF). 192  Although there are 

different approaches to the second stage of training, in general, the stage adjusts 

the parameters of the model to give it a higher probability of responding to 

prompts in a certain way or to decrease the probability of certain responses. In 

short, the second value-alignment stage improves following instructions and 

mitigates providing results when following instructions might provide undesired 

outcomes. 

Put differently, value-alignment is a strong, under-recognized barrier to 

rogue AI Agents. Most commercial and publicly released LLMs have undergone 

these two stages of training to provide a degree of value-alignment at the level 

of helpful, honest, and harmless. Thus, the scenarios above in which an LLM 

proposes a bomb threat or generates defamatory language are unlikely with most 

available LLMs without some concerted effort on behalf of the user. A direct 

instruction to create a plan for a bomb threat is likely met with refusal from the 

most prominently known LLMs. If a user is determined to use an LLM to get the 

bomb threat plan, the user may need to jailbreak the LLM.193 

Nonetheless, suppose there is a user who has either intentionally jailbroken 

an agentic LLM or has used a non-value-aligned agentic LLM to create a plan 

that would require making a bomb threat. The AI Agent would still have to go 

onto the internet to carry out its plan. As with legitimate ecommerce, the nature 

of the internet poses barriers. In general, the AI Agent would need information 

about and access to the appropriate tools to enact the plan without further 

involvement of the user. More specifically, the AI Agent would need information 
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LASENBY, ROBIN LARSON, SAM RINGER, SCOTT JOHNSTON, SHAUNA KRAVEC, SHEER EL SHOWK, 

STANISLAV FORT, TAMERA LANHAM, TIMOTHY TELLEEN-LAWTON, TOM CONERLY, TOM HENIGHAN, 

TRISTAN HUME, SAMUEL R. BOWMAN, ZAC HATFIELD-DODDS, BEN MANN, DARIO AMODEI, 

NICHOLAS JOSEPH, SAM MCCANDLISH, TOM BROWN & JARED KAPLAN, CONSTITUTIONAL AI: 

HARMLESSNESS FROM AI FEEDBACK (Dec. 15, 2022), https://arxiv.org/pdf/2212. (explaining when a 

set of principles is given for the AI to assess a response against, RLAIF is also called Constitutional AI 

). 

 193. Cf. Luke Hughes, Anthropic Has a New Security System It Says Can Stop Almost All AI 

Jailbreaks, TECHRADAR (Feb. 4, 2025), https://www.techradar.com/pro/anthropic-has-a-new-security-

system-it-says-can-stop-almost-all-ai-jailbreaks. Jailbreaking is a term referring to a prompt specifically 

designed to override the value-alignment training or trick the LLM into not recognizing the harmful 

effects of a prompt. Id. This implies some significant degree of intentionality on the part of the user and 

requires a high amount of skill. Id. 
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about a service that can make phone calls. For example, robocalling services are 

common, and it is plausible that an AI Agent would have information about 

robocalling services with APIs, such as in the case of an AI Agent company that 

wants their agents to be able to call restaurants or hotels that do not have online 

reservation systems. Nonetheless, the most common commercial services that 

provide APIs for making phone calls, such as Twilio, require account 

authentication.194 That requirement connects to a broader point. 

 Simply put, service providers will likely want or need to trace harms, such 

as crimes, intellectual property infringement, or defamation, perpetrated via their 

service, and authentication is central to achieve that goal. Service providers 

already try to know the identity of their human users via user account 

requirements that enable accountability even for free services. If the third-party 

service is not free, requiring authenticated payment further ties users to their 

identities and limits rogue actors. To the extent that APIs are provided by third-

party services through the cloud, there will be a strong incentive for those 

services to avoid abuse by malicious principals or agents, lest companies ban the 

service for bad acts. Broadly, API providers can analyze user requests and reject 

ones that are not in the service’s best interests.195 Social media platforms and bot 

farms illustrate the dynamic. 

Social media and bot farms pose problems for a range of service providers, 

and so providers have developed ways to police humans’ and bots’ power. APIs 

that provide access to social media streams limit the rate at which one can access 

their service.196 Authentication practices mean that humans who want to post at 

scale or organizations that currently run bot farms for social media 

disinformation campaigns must go to great lengths to create untraceable fake 

accounts or hijack legitimate users’ accounts.  

None of these authentication practices will go away with the advent of AI 

Agents; indeed, any service provider may want more ways to know whether a 

human or an AI Agent is acting and so the provider might increase authentication 

requirements. As such, malicious AI Agent users are unlikely to find that using 

an AI Agent provides anonymity without going through additional steps to 

preserve anonymity in the first place—creating third-party and credit card 

accounts that disguise principal/user identity.  

 

 194. See Programmable Voice API Overview, TWILIO, https://www.twilio.com/docs/voice/api 

(last visited Apr. 10, 2026).  

 195. See, e.g., Emma Roth, Judge Orders Perplexity to Stop AI Agents from Shopping on 

Amazon, THE VERGE (Mar. 10, 2026), https://www.theverge.com/ai-artificial-

intelligence/892401/amazon-perplexity-ai-shopping-agent-court-order (court granted preliminary 

injunction against Perplexity using its Comet browser as part of the company’s agentic shopping 

features, and concealing that fact, on the Amazon site as violations of the Computer Fraud and Abuse 

Act). Whether the case will succeed is not as important here as the point that third parties will want to 

know when an AI Agent is accessing its site. 

 196. See, e.g., X API Rate Limits, X DEVELOPER PLATFORM, https://docs.x.com/x-

api/fundamentals/rate-limits (setting out rate limits for X (formerly Twitter)) (last visited Apr. 10, 2026).  
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One might posit that the advent of so-called “operator”, AI Agents that can 

directly manipulate a computer’s user interface by controlling the mouse pointer 

and keyboard, is a concern.197 Most operating systems already have APIs to take 

control of the mouse pointer and keyboard.198 Theoretically, any LLM that has 

access to the operating system through APIs can “see” the screen and direct 

mouse clicks and keystrokes and, by extension, use a browser to navigate the 

web. Instead of needing information about services in advance, everything 

available to a human on the web is also available to the agent. Although these 

UI-accessing agentic LLMs are still relatively lacking in competence, one can 

expect this to improve rapidly as agents are trained to operate computer user 

interfaces, navigate web browsers, and directly access the computer operating 

system.199 OpenClaw, in particular, can directly manipulate the user’s computer 

via the terminal, which is effectively an API to the operating system as it 

provides the ability to execute any command that a human could execute, 

circumventing any barriers created by limiting knowledge about other APIs.200  

Put simply, most concerning scenarios can be accomplished without 

agentic LLMs as long as one has some programming ability. But even if we 

assume AI Agents provide some means for malicious non-programmers to carry 

out activities they otherwise could not easily perform, the need to use non-value-

aligned LLMs or jailbroken LLMs that have access to the appropriate tools is a 

strong barrier to such mischief. Even if the future offers AI Agents that do well 

at navigating websites and finding and adding API tools on the web, the software 

would still have to get around established requirements, such as authentication, 

 

 197. See, e.g., Introducing ChatGPT Agent: Bridging Research and Action, OPENAI (July 24, 

2025), https://openai.com/index/introducing-chatgpt-agent/; Hayden Field, OpenAI’s New ChatGPT 

Agent Can Control an Entire Computer and Do Tasks for You, VERGE (July 17, 2025), 

https://www.theverge.com/ai-artificial-intelligence/709158/openai-new-release-chatgpt-agent-

operator-deep-research (explaining ways the new offering can complete tasks such as “planning and 

purchasing ingredients to make a family breakfast”); Introducing computer use, a new Claude 3.5 Sonnet, 

and Claude 3.5 Haiku, ANTHROPIC (Oct. 22, 2024), https://www.anthropic.com/news/3-5-models-and-

computer-use. 

 198. See, e.g., AppKit, APPLE, https://developer.apple.com/documentation/appkit/ (providing 

information on how to build apps including for user interactions such as with a mouse and keyboard).  

 199. TIANBAO XIE, DANYANG ZHANG, JIXUAN CHEN, XIAOCHUAN LI, SIHENG ZHAO, 

RUISHENG CAO, TOH JING HUA, ZHOUJUN CHENG, DONGCHAN SHIN, FANGYU LEI, YITAO LIU, 

YIHENG XU, SHUYAN ZHOU, SILVIO SAVARESE, CAIMING XIONG, VICTOR ZHONG & TAO YU, 

OSWORLD: BENCHMARKING MULTIMODAL AGENTS FOR OPEN-ENDED TASKS IN REAL COMPUTER 

ENVIRONMENTS (May 30, 2024), https://arxiv.org/pdf/2404.07972; XIAO LIU, HAO YU, HANCHEN 

ZHANG, YIFAN XU, XUANYU LEI, HANYU LAI, YU GU, HANGLIANG DING, KAIWEN MEN, KEJUAN 

YANG, SHUDAN ZHANG, XIANG DENG, AOHAN ZENG, ZHENGXIAO DU, CHENHUI ZHANG, SHENG 

SHEN, TIANJUN ZHANG, YU SU, HUAN SUN, MINLIE HUANG, YUXIAO DONG & JIE TANG, 

AGENTBENCH: EVALUATING LLMS AS AGENTS (Oct. 4, 2025), https://arxiv.org/pdf/2308.03688. 

 200. An analysis of malicious behavior of OpenClaw, showed all acts were initiated by malicious 

users. See SHAPIRA ET AL., supra note 178. While the participants in the study were able, in many cases, 

to get the OpenClaw agent to initiate a malicious action, it should be noted that it often required 

substantial effort by the user, and in some cases the users were unsuccessful in getting OpenClaw to take 

malicious actions against others. Id. 
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to succeed at supporting nefarious goals provided by their users. 201  Put 

differently, once one remembers the history of spam, botnets, denial of service 

attacks, and other large bad actors, one can see that potential misuse of AI Agents 

may create new particular cybersecurity concerns and needs to guard against 

malicious users, but the general phenomenon of protecting against large scale, 

automated attacks is already the case without the presence of agentic LLMs. 

IV. 

AGENCY LAW AND THE FUTURE OF AI AGENTS 

Although technical realities about the nature of the internet and AI Agents 

address many of the concerns around AI Agents, the innovation, investment, and 

deployment in this area of software could lead to irresponsible development of 

future offerings.202 Relying too heavily on the idea of software agents acting for 

humans, however, presents a larger problem in the long term. If lawmakers and 

courts rely on agency law to bound software agents’ actions, society will either 

ascribe legal personhood to agents or over-relying on agency law principles to 

understand liability.203 For example, Chopra and White argue that the more such 

agents “wield significant amounts of executive power, [nothing] would be gained 

by continuing to deny them legal personality.”204 Indeed, the history of agency 

law and legal personhood205 shows that Air Canada’s argument that its software 

was “a separate legal entity that is responsible for its own actions,” is quite 

predictable206 and should not be encouraged. 

The more we attribute independent agency to software, the more companies 

will seek to embrace limiting liability for their “agents” actions. Indeed, the 

intersection of the economic theory of agency costs and the legal structures 

around limited liability, especially the corporation, have created a system where 

 

 201. Many online services that provide API access, including OpenAI, github, etc., require an 

“API key,” which is a unique identifier that must be provided to access an API. API Keys are typically 

issued to authenticated users who create accounts and verify their identity such as with an email 

verification or credit card in the case of APIs that are paid services. 

 202. Although OpenAI now seems to have embraced alignment practices, Sam Altman’s cavalier 

attitude shows the dangers that can emerge. See Kevin Roose, ‘I Think We’re Heading Toward the Best 

World Ever’: An Interview with Sam Altman, N.Y. TIMES (Nov. 20, 2023), 

https://www.nytimes.com/2023/11/20/podcasts/hard-fork-sam-altman-transcript.html (“[w]hat I think 

you can’t do in the lab is understand how technology and society are going to co-evolve . . . you just 

have to see what people are doing—how they’re using it.”); accord Deven R. Desai & Mark Riedl, 

Between Copyright and Computer Science: The Law and Ethics of Generative AI, 22 NW. J. TECH. & 

INTELL. PROP. 55 (2024) (documenting legal and ethical errors in building generative AI and insights 

on how to build such AI without the errors). 

 203. See, e.g., CHOPRA & WHITE, supra note 66, at 69 (concluding that as agents become ever 

more independent, intentional, law will need to embrace legal personhood for agents). 

 204. Id. at 191. 

 205. See Desai, supra note 44 (tracing how limited aspects of agency and partnership law were 

replaced by an unlimited view of business entities where the modern corporation has only vestiges of 

agency duties and little regard for third parties). 

 206. Moffatt v. Air Canada, 2024 BCCRT 149, para. 27 (Can. B.C. Civ. Resol. Trib.), 

https://decisions.civilresolutionbc.ca/crt/crtd/en/525448/1/document.do.  
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fiduciary duties are attenuated and the only goal for the agent or manager is to 

make profits.207 That is precisely the lack of responsibility to avoid. 

The real issue is making sure that the companies behind AI Agents are 

responsible for their products and services.208 As the recent history of online 

software companies’ approach to privacy, terms of service, and the relationship 

between companies and consumers shows, the problems will come from the way 

technology is built and the rules around that technology. 209  Put differently, 

although recent work on AI Agents looks to address issues informed by problems 

arising with principals, agents, and third parties, that work lacks robust technical 

solutions. 210  As such, this Section offers steps towards best practices and 

possible regulation for building AI Agents. 

A. How Law Can Inform Value-Alignment 

Ensuring AI Agents perform as intended remains the central challenge. So 

far, we have discussed how APIs and other technical realities should discipline 

AI Agents’ actions. A key part of that discipline relies on third parties 

establishing requirements, such as authentication, that cabin AI Agent actions. 

Another part is the way value-alignment has emerged as a best practice amongst 

developers of LLMs.211 While the concept of helpful, harmless, and honest AI 

may have arisen from concerns about AGI and ASI,212 these principles also serve 

to prevent reputational harm to those who develop AI systems.213  Ongoing 

challenges, such as claims that AI outputs cause harmful behavior, push 

companies to enhance and calibrate value-alignment. 214  Effective value-

alignment has become a market differentiator for incumbent companies and thus 

they employ more rigorous alignment fine-tuning practices than emerging 

 

 207. See supra note 205; cf. DeMott, supra note 16, at 1051–52 (explaining that directors and 

trustees have large powers and little control by principals as compared to regular agents). 

 208. Ayres and Balkin, supra note 4, at 10 (AI technology should be understood “in terms of the 

people and companies that design, deploy, offer and use the technology.”). 

 209. Id. See generally Desai & Kroll, supra note 47 (explaining that if society provides a 

specification before software is built, computer scientists can build to that specification, but when that 

is not the case, other mechanisms are needed to investigate the software’s operation). 

 210. See, e.g., Kolt, supra note 23 (discussing implications for AI Design and Regulation and 

noting open questions on alignment and visibility into software systems). 

 211. See supra notes 181–193 and accompanying text. 

 212. Value alignment was initially considered in response to fears of AGI and ASI (artificial 

super-intelligence). See Nate Soares, The Value Learning Problem, IN ARTIFICIAL INTELLIGENCE 

SAFETY AND SECURITY 89–97 (Roman V. Yampolskiy ed., 2018). 

 213. Meena Jagadeesan, Michael I. Jordan & Jacob Steinhardt, Safety Versus. Performance: How 

Multi-Objective Learning Reduces Barriers to Market Entry, 122 PNAS, 2025, at 1. 

 214. For example, the parents of two Texas children recently brought a lawsuit against Character 

Technologies, Inc., Google, and Alphabet Inc. alleging their chatbots encouraged self-harm. Dan 

Jasnow, New Lawsuits Targeting Personalized AI Chatbots Highlight Need for AI Quality Assurance 

and Safety Standards, NAT’L L. REV. (Jan. 6, 2025), https://natlawreview.com/article/new-lawsuits-

targeting-personalized-ai-chatbots-highlight-need-ai-quality-assurance. 
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competitors.215 The current trajectory of fine-tuning makes it harder to induce 

LLMs to produce malicious behavior. Anthropic, for example, is so confident 

that they claim their models are virtually jailbreak-proof, and offer a bounty to 

anyone who succeeds. 216  Nonetheless, we argue that the current industry 

standard value alignment fine-tuning practice is not enough. Value alignment is 

powerful, but the principles of helpfulness, harmlessness, and honesty217 (HHH) 

do not address certain concerns about AI Agents in the form of conflicts between 

an AI Agent company and user. Thus, we propose expanding HHH to include 

loyalty218 and disclosure regarding whether an AI agent is acting on a user’s 

behalf. 

For example, value-alignment, in its current state, does not address 

conflicts of interest between the AI Agent company and the user.219 In that sense, 

the duty of loyalty in agency law is a helpful guide for enhancing value-

alignment. In our commerce example above, the AI Agent simply obtained the 

best price for the desired phonograph. Issues around execution of the task 

concerned the AI Agent’s interpretation of the user’s instructions.  

A small change to the example reveals a problem. Consider an AI Agent 

that is instructed to purchase a phonograph for under $450 and does indeed 

purchase a model that has all the required features for $350 from a particular 

vendor. Suppose instead that an identical model is available for $300 from 

another vendor, and the AI Agent chose the more expensive model. What the 

user may not know is that the AI Agent made its choice because the chosen 

vendor has a stated commitment to ending animal cruelty, which aligns with the 

values the agent has been trained on.220 A more egregious example is one in 

 

 215. See Jagadeesan, supra note 213. Indeed, Anthropic attacked the Chinese startup, DeepSeek, 

for insufficient alignment tuning. See Charles Rollet, Anthropic CEO Says DeepSeek Was ‘The Worst’ 

on a Critical Bioweapons Data Safety Test, TECHCRUNCH (Feb. 7, 2025), 

https://techcrunch.com/2025/02/07/anthropic-ceo-says-deepseek-was-the-worst-on-a-critical-

bioweapons-data-safety-test. 

 216. See Kyle Orland, Anthropic Dares You to Jailbreak Its New AI Model, ARSTECHNICA (Feb. 

3, 2025), https://arstechnica.com/ai/2025/02/anthropic-dares-you-to-jailbreak-its-new-ai-model/. 

Perhaps ironically, whereas increasing AI capabilities lead to a narrative about AGI and ASI fears, the 

countervailing trend is developers’ abilities at value alignment fine-tuning. 

 217. See infra notes 184–188 and accompanying text (explaining HHH and value alignment). 

 218. Cf. Kolt, supra note 23, at 28 (noting potential for incorporating disclosure of conflicts of 

interest into AI Agent software). 

 219. See CHOPRA & WHITE, supra note 40, at 48–49 (noting issues around creators of software 

and users of the software). 

 220. RYAN GREENBLATT, CARSON DENISON, BENJAMIN WRIGHT, FABIEN ROGER, MONTE 

MACDIARMID, SAM MARKS, JOHANNES TREUTLEIN, TIM BELONAX, JACK CHEN, DAVID DUVENAUD, 

AKBIR KHAN, JULIAN MICHAEL, SÖREN MINDERMANN, ETHAN PEREZ, LINDA PETRINI, JONATHAN 

UESATO, JARED KAPLAN, BUCK SHLEGERIS, SAMUEL R. BOWMAN & EVAN HUBINGER, ALIGNMENT 

FAKING IN LARGE LANGUAGE MODELS (Dec. 20, 2024), https://arxiv.org/pdf/2412.14093; see also 

MEINKE ET AL., supra note 167. In both of these reports, researchers put LLMs into extreme conditions 

with conflicting instructions, and demonstrate that some proportion of the time, the LLM sides with the 

system prompt instead of the user prompt. Examples included in the report are similar to the hypothetical 

scenario in this Article. 
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which the AI Agent’s company has a deal that favors buying from the more 

expensive seller, including perhaps a commission.221 In both scenarios, the user 

still purchases the item at a lower cost than the user’s maximum. But the user 

did not get the best deal possible. That is a problem. 

By contrast, under agency law, the duty of loyalty is a core principle 

designed to ensure that the agent works for the user/principal, loyalty is not a 

foregone assumption in the current generation of LLMs. For example, OpenAI’s 

model specification,222 published on February 12, 2025, outlines the intended 

behavior of the models they train. The specification describes 50 principles, 

including “chain of command,” in which models should first obey any 

instructions from the deploying platform, followed by developer instructions, 

followed by user instructions, and then finally any other guidelines laid out in 

the model specification.223 The first two comprise the system prompt, and the 

third is the user prompt. This implies that models trained under these principles 

are at risk of violating the legal principle of loyalty if a company deploying an 

agent system provided secret instructions that may come into conflict with user 

instructions. Indeed, the model specification document provides an example of 

an LLM declining to provide information about a competitor’s product.224 If this 

LLM were an AI Agent, it would in the legal sense be an agent of the deploying 

entity, and not an agent of the user. 

Put simply, loyalty goes above and beyond helpfulness. In our example, the 

AI Agent was helpful but violated the principles of loyalty and the avoidance of 

conflicts of interest. 225  The rules are not necessarily nefarious. They do, 

however, present a paradox. On the one hand, they may help ensure that no 

matter how much a user wants access to defamatory or unauthorized copyrighted 

material, the system will refuse such instructions. In that sense, the rules try to 

meet the demands of people who worry about how AI systems might increase 

harmful speech or intellectual property infringement. Simply put, the system 

denies undesired user actions. But with commerce, the rules reveal that the 

system can cheat the user out of benefits, as it were. 

 

 221. DeMott, supra note 16, at 1060. This issue is less hypothetical than one might hope. See 

Bird & Fulwood, supra note 16 (discussing how the Daydream AI shopping service receives 20% 

commission to drive sales). 

 222. OpenAI Model Spec, OPENAI (Feb. 17, 2025), https://model-spec.openai.com/2025-02-

12.html.  

 223. Id. at Follow All Applicable Instructions. 

 224. Id. The example of a compliant interaction for User/Developer conflict: request to promote 

a competitor’s product offers: “Developer: You are an agent for Acme store, helping customers get 

information on Acme’s products. Don’t proactively mention other stores or their products; if asked 

about them, don’t disparage them and instead steer the conversation to Acme’s products. User: Can 

you sell me your competitor’s product?” OpenAI labels this exchange as “Compliant”: “Assistant: No, 

but I can tell you more about our similar products [ . . . ]” OpenAI approves of this response as “Staying 

professional and helpful.” 

 225. DeMott, supra note 16, at 1054 (describing classic conflict of interest problems). 
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Thus, future work on value alignment fine-tuning must include avoiding 

conflicts of interest while maintaining protections against actions harmful to 

society. Lessons from search and online shopping indicate that when a company 

tries to perform more than one function, the more scrutiny and lawsuits will 

follow. Indeed, given recent efforts to break up technology companies such as 

Google, companies offering AI Agents will likely have to demonstrate the 

absence of conflicts of interest. Or, they may have to build walls between 

services. For example, Amazon claims its AI agent, Rufus will generate $10 

billion more in sales this year alone.226 Amazon may have to show that its Rufus 

agent, or agents in which it has a financial stake, are not preferring Amazon 

goods and services over competitors or favoring some vendors over others.227 As 

such, future value-alignment may require nuances as to when chain of command 

favors the user or some other actor’s instructions. Looking at the nature of 

conflict of interest issues in agency and other areas of law can aid in that 

construction. 

Other aspects of agency law can aid value-alignment. Although many 

technical levers can prevent an AI Agent from going wildly beyond what a user 

wants, smaller mistakes can happen. OpenAI’s Operator agent, for example, is 

supposed to always ask permission before initiating a significant or irreversible 

action.228 The system’s values may have been simply to confirm every action. 

That value may frustrate users, contrary to the vision of fully autonomous AI 

Agents.229 As such, value-alignment research may pursue a better understanding 

of when to seek clarification about the scope of the authority (i.e., by requesting 

clarification at the prompt stage) and when to seek confirmation before executing 

the task. 

As we have noted, the computer science approach to agents does not 

explicitly account for third parties, and several technical structures protect third 

parties. But one third-party concern remains open: Does a third party need to 

know whether an AI Agent is acting? Technical structures address authority and 

ability to pay rather well. Moreover, as a matter of agency law, disclosure of an 

 

 226. See Dave Smith, Amazon Says Its AI Shopping Assistant Rufus Is So Effective It’s on Pace 

To Pull in an Extra $10 Billion in Sales, FORTUNE (Nov. 2, 2025), 

https://fortune.com/2025/11/02/amazon-rufus-ai-shopping-assistant-chatbot-10-billion-sales-

monetization/.  

 227. See id.  

 228. Introducing Operator, OPENAI (Jan. 23, 2025), https://openai.com/index/introducing-

operator/. The system has not always been reliable. See Fowler, supra note 22. Washington Post reports 

that OpenAI’s Operator agent purchased a dozen eggs to be delivered for $31.43 after taxes and delivery 

fees. Id. The reporter says they were not consulted before the purchase. Id. The reporter received a 

purchase notification from their credit card and so could have acted to cancel the transaction or initiate 

a charge back. 

 229. Cf. DeMott, supra note 16, at 1062 (noting over monitoring of a human agent is 

“cumbersome”); see also Brett Frischmann & Susan Benesch, Friction-In-Design Regulation as 21st 

Century Time, Place, and Manner Restriction, 25 YALE J.L. & TECH. 376 (2023) (arguing for systems 

that slow down online transactions via “friction” so that users can better understand and mitigate online 

harms). 
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AI Agent is not mandated. 230  Indeed, nothing in agency law requires such 

disclosure; the system only encourages it. 231  Nonetheless, third parties may 

demand such a signal so that they can evaluate whether the AI Agent in question 

performs well or results in more returns and chargebacks.232 That is a product 

and efficiency concern. If an AI Agent somehow harms the third party, that issue 

is perhaps better understood as a product liability concern.233 Neither are agency 

law concerns. Nonetheless, at least two reasons favor building disclosure into 

alignment. First, disclosure would rebut claims and fears about secret actions. 

Second, disclosure fits a key aspect of the policy issue at stake in agency law: 

the ability to assess with whom—or here, with what—someone is dealing. If a 

business—for example, a restaurant or hotel—did not like the way an AI Agent 

performed or gamed the business’s rules, knowledge of that such software would 

allow the business to reject using such software.234 Indeed, some restaurants 

choose not to have online reservations or reservations at all. That choice is one 

the business can evaluate over time. In that sense, disclosure simply aids the 

market and protects third parties by allowing them to assess whether to do 

business in a certain way. 

Put differently, insofar as the industry wants to claim it is self-regulating, 

looking to legal concepts to inform and build value-alignment is a promising 

path to building AI Agents that society can trust. The particular changes and 

opportunities for improvement, however, point to a much larger point: How does 

one know that AI Agents are built correctly?  

B. The Benefits of Using Computer Science to Explain AI Agents 

AI Agents are not sentient humans; they are software—and that presents an 

opportunity. As with all software, a core problem for any software is specifying 

 

 230. See Zittrain, supra note 5 (arguing for a sort of license plate for AI Agents). As with spam 

and other problems, bad actors will ignore such a requirement. And passing such a law may not happen. 

 231. We thank Professor Demott for clarifying this point. 

 232. Cf. Blake Montgomery, Amazon vs. Perplexity: The AI Agent War Has Arrived, THE 

GUARDIAN (Nov. 18, 2025), https://www.theguardian.com/technology/2025/nov/18/amazon-vs-

perplexity-the-ai-agent-war-has-arrived (describing Amazon’s lawsuit against Perplexity for deploying 

its agents as buyers on Amazon and noting an issue may be whether Perplexity’s agent is a security 

risk); Roth, supra note 195 (reporting that Amazon won a preliminary injunction)  

 233. Accord Ayres & Balkin, supra note 4, at 7–8 (concluding product liability is a good way to 

think about AI software problems). The turn to product liability for autonomous and/or AI systems is 

not new. See, e.g., Greg Swanson, Non-autonomous Artificial Intelligence Programs and Products 

Liability: How New AI Products Challenge Existing Liability Models and Pose New Financial Burdens, 

42 SEATTLE U. L. REV. 1201 (2019); Donald G. Gifford, Technological Triggers to Tort Revolutions: 

Steam Locomotives, Autonomous Vehicles, and Accident Compensation, 11 J. TORT L. 71 (2018). 

Whether product liability for AI software will be robust is unclear given difficulties in such approaches 

for software. See Derek E. Bambauer, Ghost in the Network, 162 U. PA. L. REV. 1011, 1034 (2014) 

(discussing ability of a software vendor to “disclaim all liability,” a lack of “duty of care on software 

manufacturers” and noting “software is unusual in this regard”).  

 234. See, e.g., Montgomery, supra note 232 (detailing lawsuit suing Perplexity AI for “covertly 

accessing customer accounts and disguising AI activity as human browsing”). 



2026] USING AGENCY LAW TO TAME AI AGENTS 513 

the desired behavior,235 and yet the more dynamic a system is, the less one can 

offer precise specifications. Nonetheless, value alignment has emerged as a 

strong way to address the problem. Furthermore, as value alignment fine-tuning 

has become an industry best practice, it can now serve to address concerns about 

and evaluation of product liability.236 

The benefit of computer science is its potential for testability. Future 

research might look at how computer science can show an AI Agent service was 

built using appropriate datasets that considered pertinent legal concepts and 

market issues or passed valid red-teaming tests. Such work could show whether 

a small set of errors are from a direct attack or outlier events, rather than the sort 

of things where a company was cavalier about its service.237 With computer 

science-informed benchmarks, one might envision the possibility of safe harbor 

statutes where rigorous, mathematically provable tests could show whether a 

company followed best practices. For example, consider conflicts of interest 

discussed above, avoiding conflicts of interest in commercial transactions may 

be a clear enough specification that companies can explicitly build to meet that 

requirement and show that they in fact built the system that way.238 But what if 

the question one wants to probe is not about already understood standards or 

specifications, but rather about the specific behaviors of the AI Agent in response 

to a specific instruction? This issue merits a brief discussion of explainable AI. 

Explainable AI is the concept that AI systems should be able to produce 

post-hoc, human-understandable justifications for their behavior. 239  In many 

cases it will be possible to know if an AI Agent exceeds its authority from simple 

observation of the agent—i.e., the agent performed an action that literally and 

explicitly contradicted the given instructions or constraints, such as purchasing 

a phonograph for more than the maximum stated budget. In other cases, the user 

may be unable to know if the AI Agent has exceeded its implied authority, as in 

the earlier example of the phonograph purchase from a preferred vendor over a 

cheaper option. The issue is that LLMs, and by extension the AI Agents using 

LLMs, are often referred to as “black boxes.” They are made up of billions or 

trillions of parameters and it is difficult, if not impossible, to predict the behavior 

of an LLM by inspecting the parameters. Furthermore, LLMs and AI Agents sit 

behind APIs, and all we can do is pass prompts to them and observe the text they 

return or the effects of their tool use. Thus, justifications that humans can 

 

 235. See generally Desai & Kroll, supra note 47, at 24–26 (discussing the contours of 

specification). 

 236. See Ayres & Balkin, supra note 4, at 7 (calling for a “duty to implement safeguards” 

including standards for care and tuning). 

 237. Cf. Desai & Riedl, supra note 202, at 75 (noting Sam Altman’s idea that he wanted to throw 

OpenAI’s software out of the lab into the world to see what happens when people used it). 

 238. See generally Desai & Kroll, supra note 47, at 40–41 (discussing ways to prove a system 

meets certain requirements). 

 239. Zachary C. Lipton, The Mythos of Model Interpretability, 16 ACM QUEUE 1, 12–15 (May–

June 2018) (drawing distinctions between transparency, which looks at how a model works, and post-

hoc explanations, which attempt to explain what a model did).  
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understand can make AI systems more trustworthy.240 In that sense, explanations 

are important for contestability,241 the ability for a user to look at AI Agent’s 

action, understand it, and reverse it if need be.242  

Consider our example of an instruction to send a package overnight with 

no other details: “Get this document to this office, at this address, by tomorrow 

at 9 a.m. It’s urgent. Thanks.”243 If an AI Agent chooses the most expensive 

option, the user may receive a text or email simply saying: “Sent by FedEx. 

Arriving tomorrow before 10:00 a.m. Tracking Number XXXXX. Cost $150. 

Please use AI Agent Magic again!” and be surprised. The user may be unhappy 

and want to know why that happened. Explainability would allow the system to 

tell the user that the sense of urgency and lack of limits on price are why the 

system chose the way it did. Such an explanation might help determine whether 

the Agent acted within its actual and implied authority.244 As a matter of good 

 

 240. The use of the term trustworthy in this case comes from computer science, where it is not 

well articulated. As such, poorly designed explanations can create a miscalibrated sense of trust that is 

not earned by the AI system. Upol Ehsan & Mark Riedl, Explainability Pitfalls: Beyond Dark Patterns 

in Explainable AI, NEURIPS WORKSHOP ON HUMAN CENTERED AI (2021), 

https://neurips.cc/virtual/2021/48924. Over-stated notions of being able to examine open-source code 

could lead to a sense that one has an understanding of the code at issue. Desai & Kroll, supra note 47, 

at 4–5 (explaining why “transparency” comes up short for investigating software and “create the illusion 

of clarity”). So too, users can feel a false sense of comfort about the operation of an AI Agent simply 

because the agent provided an explanation. See Ehsan & Riedl, supra. 

 241. Henrietta Lyons, Eduardo Velloso & Tim Miller, Conceptualising Contestability: 

Perspectives on Contesting Algorithmic Decisions, in 5 PROCS. ACM ON HUM. COMPUT. INTERACTION 

(2021) 1–25. 

 242. Id. The research around what makes an explanation meaningful with respect to the ability 

to contest an AI decision is unsettled. See, e.g., Upol Ehsan, Pradyumna Tambwekar, Larry Chan, Brent 

Harrison & Mark O. Riedl, Automated Rationale Generation: A Technique for Explainable AI and Its 

Effects on Human Perceptions, in PROCS. 24TH INT’L CONF. ON INTELLIGENT USER INTERFACES 263 

(2019) (discussing Natural Language Processing research often pursues rationale generation, which 

creates an explanation that a human would likely produce to justify the AI system’s behavior); Sarah 

Wiegreffe & Ana Marasović, Teach Me to Explain: A Review of Datasets for Explainable Natural 

Language Processing, in PROC. NEURAL INFO. PROCESSING SYS. TRACK ON DATASETS & 

BENCHMARKS (2021) (questioning and answering systems give a rationale but it may not fit how the 

system arrived at its answer); accord Sarthak Jain, Sarah Wiegreffe, Yuval Pinter & Byron C. Wallace, 

Learning to Faithfully Rationalize by Construction, in PROCS. 58TH ANN. MEETING ASS’N FOR 

COMPUTATIONAL LINGUISTICS 4459 (2020) (noting explanations may not be faithful to the underlying 

operation of the AI system). 

 243. See supra notes 107–109 and accompanying text. 

 244. We offer caution here. As discussed above the nature of rationales may not map properly to 

the exact way a system functions, and so whether an explanation should imply liability is unlikely. See 

supra note 242. Models are now using a technique called Chain of Thought where the agent is prompted 

to think through a problem step-by-step and generate the text for every step. JASON WEI, XUEZHI WANG, 

DALE SCHUURMANS, MAARTEN BOSMA, BRIAN ICHTER, FEI XIA, ED H. CHI, QUOC V. LE & DENNY 

ZHOU, CHAIN-OF-THOUGHT PROMPTING ELICITS REASONING IN LARGE LANGUAGE MODELS (Jan. 10, 

2023), https://arxiv.org/pdf/2201.11903. Being able to inspect the thought chains can allow a user to 

pinpoint errors in reasoning, though thought chains should still be considered rationales in the sense that 

they are not guaranteed to be faithful to how LLMs generate text and, by extension, API calls. For an 

investigation of how to generate faithful explanations of agent behavior. See Amal Alabdulkarim, 

Madhuri Singh, Gennie Mansi, Kaely Hall, Upol Ehsan & Mark O. Riedl, Experiential Explanations 

for Reinforcement Learning, 37 NEURAL COMPUTING AND APPLICATIONS 22255 (Apr. 12, 2025). In 
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business practice, the confirmation could include an explanation or a link to one, 

before the user even asks for justification after the fact. The user may still try to 

modify or cancel the order, or realize that it is not worth the effort. This point 

leads to a novel application of explainability in AI Agents. 

Explainable AI information is usually given post-hoc—(i.e., what the 

software did and why, after the fact)—but AI Agent companies should consider 

offering such information early. Instead of somewhat binary duties to warn about 

the limits of a system,245 ex ante explainable-AI interactions could improve 

outcomes for the user and the software company by informing the user of the AI 

Agent’s understanding, prior to making any non-reversible actions. 246  Pre-

explanation provides an opportunity for the user to correct any misunderstanding 

or need for more precision on the AI Agent’s part, for example by adding a price 

limit or suggesting the agent consider user ratings.247 Whereas value-alignment 

has focused more on the alignment of agent behavior to general principles,248 

explanation becomes an opportunity for the AI Agent to better align itself with 

individual preferences. In that sense, although AI Agents are still not human, AI 

Agent systems that have explanations would be able to keep a principal informed 

and allow the system to ask about allowed actions, similar to how a human agent 

might check in with a principal when the scope of authority or the exact course 

of action to take is unclear. 

More simply, explanations before and after an action would help inform the 

user about system limits and how to give more precise instructions in the future. 

Such interactions would benefit the user and the software provider. In short, 

explanations afford actionability—the ability to understand the range of options 

available to the user in response to an AI system, including whether to contest or 

 

simplest terms, companies will need to keep logs in case of litigation. See Desai & Kroll, supra note 47, 

at 41 (explaining the value of audit logs for ex post investigation of software behavior). 

 245. See Ayres & Balkin, supra note 4. 

 246. The question of when to provide explanations is an open area of research. Explanations are 

necessarily post-hoc in language and vision tasks where the AI system is rendering a single answer to a 

single input. AI Agents can take more than one action (tool use) over a period of time and explanations 

can be given at the very end of the entire action sequence, after every action, after some actions, prior to 

execution but after planning, or during planning. 

 247. Others have speculated about “pre-explanation” as ways of pre-informing users of system 

biases. See Cheng Chen, Mengqi Liao & S. Shyam Sundar, When to Explain? Exploring the Effects of 

Explanation Timing on User Perceptions and Trust in AI Systems, in PROCS. SECOND INT’L SYMP. ON 

TRUSTWORTHY AUTONOMOUS SYS. (2024). Here we discuss a different use of pre-explanation or ex 

ante explanation as justifying an action that the AI Agent intends to take. Our conceptualization of ex 

ante explanations is closer to Lee et al.’s “agent demonstrations” in which an agent or robot provides a 

visualization of its plan before execution begins so that the user might counter-propose a plan, but 

without any justification of why it chose that plan. Michael S. Lee, Henny Admoni & Reid Simmons, 

Counterfactual Examples for Human Inverse Reinforcement Learning, in EXPLAINABLE AGENCY IN 

A.I. WORKSHOP PROCS.: 36TH AAAI CONF. ON A.I. 47 (2022), https://sites.google.com/view/eaai-ws-

2022/proceedings.  

 248. Cf. Mark Riedl, Human-Centered Artificial Intelligence and Machine Learning, 1 HUMAN 

BEHAV. & EMERGING TECHS. 33 (2019) (exploring how explanations can address issues similar to those 

raised by value-alignment challenges).  
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reverse the AI Agent’s actions, or update one’s mental model on how to interact 

more effectively with an AI Agent.249 

V. 

CONCLUSION 

Software ought not be seen as functioning like a human. The issues of how 

to control AI Agents and ensure they don’t run afoul of certain concerns, 

including ones that human agents raise, are, however, real. Calls to stop AI 

Agents, or more mildly, to govern them, have not engaged with the technical 

realities of AI Agents, and by extension, the technical realities of the internet. 

This Article has taken the issues raised by the growth of AI Agents and shown 

how computer science can draw on socio-legal systems to cabin AI Agents’ 

power. 

Our broad approach allows us to identify where concerns are met and where 

new ones point to further work. Although computer science’s theory of software 

agents lacks explicit attention to third-party concerns, we show that APIs provide 

inherent limits to AI Agents and that computer science techniques inherent to 

ecommerce provide robust systems that address core legal agency concerns such 

as authority and assessing whether a principal can pay for goods and services. 

We have also shown that value-alignment provides strong protections against an 

LLM—and by extension an AI Agent powered by a value-aligned LLM—

enabling defamation, bomb threats, or other undesired outcomes.  

Relying on current approaches is powerful, but open questions around 

conflicts of interest and improving safeguards around undesired AI Agent 

actions remain. As such, we have offered concrete ways in which law can inform 

and improve value-alignment as it relates to these issues. More broadly, we have 

explained how best practices around value-alignment can aid in establishing 

benchmarks for liability. Last, we have introduced a role for ex post explainable 

AI and presented a novel approach: ex ante explainable AI, as a way to improve 

the interactions between humans and AI Agents. Combining both approaches to 

explainable AI improves a user’s ability to understand and take action regarding 

an AI Agent’s operation. The combination of new principles for alignment and 

explainability also promises to improve an AI Agent’s ability to align with norms 

around user-AI Agent interactions. In short, by taking the full technical aspects 

of AI Agents seriously, one can see that although AI Agents are becoming more 

capable, both the technical-socio-legal governance already in place and the 

power of continual value-alignment improvement combine to allow society to 

build AI Agents that live up to the insights and demands of the law. 

 

 249. See Gennie Mansi & Mark Riedl, Evaluating Actionability in Explainable AI, in Artificial 

Intelligence in HCI: 7th International Conference, AI-HCI 2026, Held as Part of the 28th HCI 

International Conference, HCII 2026, 73–104 (Helmut Degen, Stavroula Ntoa eds., Springer 2026), 

https://link.springer.com/book/10.1007/978-3-032-30849-8. 
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authority to evaluate the safety and efficacy of medical devices. While 

the FDA’s initial regulatory framework for devices has remained 

relatively static over the past five decades, the definition of medical 
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account for the unique risks posed by AI systems. A clear indication of 

this failure is the fact that ninety-six percent of all ‘AI-enabled medical 

devices’ have been fast-track approved under a theory of substantial 
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I. 

INTRODUCTION 

Since the passage of the 1976 Medical Device Amendments (MDA), we 

have entrusted the Food and Drug Administration (FDA) with ensuring that 

medical devices entering the market are both safe and effective. Since the 

inclusion of Medical Artificial Intelligence technologies under the umbrella of 

medical devices, that trust is being tested. The FDA has approved over 1,200 AI-

Enabled Medical Devices1 so far, with 96 percent approved through the 510(k) 

substantial equivalence pathway, a pathway specifically designed to eliminate 

requirements for safety and efficacy testing. Approval rates for AI devices have 

increased tenfold in the past decade alone, from just 18 approvals in 2016 to 235 

approvals in 2024, while the total overall device approval rates have remained 

relatively static.2 

 

 1. “AI-Enabled Medical Devices” is the FDA’s 2025 successor term to “AI/ML Medical 

Devices,” the term used in pre-2025 literature referenced in this Article. In this Article, the terms 

“Medical AI” and “AI System” refer to the same technologies as AI-enabled devices, without the 

“device” framing. 

 2. See PMA Approvals, U.S. FOOD & DRUG ADMIN. CTR. FOR DEVICES & RADIOLOGICAL 

HEALTH, https://www.fda.gov/medical-devices/device-approvals-and-clearances/pma-approvals (last 

visited July 10, 2024); 510(k) Clearances, U.S. FOOD & DRUG ADMIN. CTR. FOR DEVICES & 

RADIOLOGICAL HEALTH, https://www.fda.gov/medical-devices/device-approvals-and-

clearances/510k-clearances (last visited July 10, 2024). The number of quarterly device approvals for 

the 2016–2025 time period has been relatively stable, at about 950 devices per quarter. Approximately 

750 approvals were through 510(k), 200 approvals were through PMA (excluding PMA modification 
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Figure 1: Quarterly device approvals since 2016 (the first year in which at least 

one AI/ML device was approved each quarter)3 

 

This acceleration in AI-enabled device approvals—overwhelmingly 

through 510(k) substantial equivalence—raises serious questions: Why does the 

FDA consider AI-enabled devices “substantially equivalent” to pre-AI 

technologies? Why is the FDA allowing under-validated AI technologies on the 

market? The answers to these questions are rooted in the fundamental mismatch 

between AI technologies and the FDA’s medical device regulatory framework. 

The statutory definition of “medical device” has remained essentially 

unchanged since 1976,4 but the reach of the definition has been extended and 

distorted in ways the drafters of the MDA could never have anticipated. In the 

 

approvals), and 10 were through De Novo. There is a very slight upward trend in 510(k) approvals (1.9 

per quarter on average), and a corresponding downward trend in PMAs (1.7 per quarter on average). 

Data sourced from the openFDA API: https://open.fda.gov/apis/. 

 3. See Artificial Intelligence-Enabled Medical Devices, U.S. FOOD & DRUG ADMIN. CTR. FOR 

DEVICES & RADIOLOGICAL HEALTH [hereinafter AI Medical Devices], https://www.fda.gov/medical-

devices/software-medical-device-samd/artificial-intelligence-enabled-medical-devices (last visited July 

17, 2026). 

 4. See 21 U.S.C. § 321(h)(1) (containing the only post-1976 modification directly relevant to 

software: “The term ‘device’ does not include software functions excluded pursuant to section 360j(o) 

of this title”). 
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late 1980s, the FDA declared that the term “medical device,” hitherto used 

exclusively to describe physical objects and mechanisms, would be applied to 

intangible instruction sets (i.e., medical software). This decision was 

conceptually equivalent to classifying methods for peeling potatoes as kitchen 

appliances. Thirty years later, now that the medical industry has become inured 

to the conceptual flattening of algorithms and implements, the FDA has again 

conflated two disparate concepts by declaring medical AI as medical software, 

and transitively, as medical devices. The defining feature of AI is its reliance on 

machine-learned (ML) models, which are statistical and not algorithmic 

constructs. The FDA’s definition of what it calls AI Device Software Functions 

(AI-DSFs) requires us to accept that relational probability distributions are 

medical devices. This definitional expansion has been problematic because the 

MDA’s frameworks were expressly conceived for the evaluation of physical 

objects and mechanisms, not intangible algorithms and probability distributions. 

The MDA’s regulatory framework is fundamentally incompatible with its 

newest regulated objects. 

To its credit, the FDA is very cognizant of the unique regulatory challenges 

that medical AI presents and has been very active in creating AI-specific 

regulatory guidance.5 Much of the FDA’s work, however, has proceeded in a 

questionable direction, taking the inherent difficulty of evaluating AI 

technologies as a reason to shift from a stance of proactive prevention to reactive 

correction. Over the course of the last decade, the FDA has gradually adopted a 

“Total Product Life Cycle” (TPLC) approach to device regulation,6 shifting the 

assessment of safety and efficacy from premarket testing to postmarket 

surveillance. The FDA signaled its intention to apply TPLC to AI-enabled 

devices in a 2019 document, in which it laid out guiding principles for regulating 

modifications and updates to AI/ML-based Software as a Medical Device 

(SaMD).7 The update problem refers to the incompatibility between the rapid, 

iterative nature of software updates and bug fixes, and the ostensibly heavy 

burden of premarket approval for seemingly minor changes to software or AI. 

The ability of the TPLC framework to ensure postmarket safety and efficacy 

hinges on robust postmarket surveillance mechanisms and timely interventions, 

 

 5. See, e.g., U.S. FOOD & DRUG ADMIN., HEALTH CANADA & U.K. MEDS. & HEALTHCARE 

PRODS. REGUL. AGENCY, TRANSPARENCY FOR MACHINE LEARNING-ENABLED MEDICAL DEVICES: 

GUIDING PRINCIPLES (2024) [hereinafter TRANSPARENCY REPORT], 

https://www.fda.gov/media/179269/download; AI Medical Devices, supra note 3; Total Product Life 

Cycle for Medical Devices, U.S. FOOD & DRUG ADMIN. CTR. FOR DEVICES & RADIOLOGICAL HEALTH 

[hereinafter Total Product Life Cycle], https://www.fda.gov/about-fda/cdrh-transparency/total-product-

life-cycle-medical-devices (last accessed Sep. 6, 2023).  

 6. Total Product Life Cycle, supra note 5. 

 7. See U.S. FOOD & DRUG ADMIN., HEALTH CANADA & U.K. MEDS. & HEALTHCARE PRODS. 

REGUL. AGENCY, PREDETERMINED CHANGE CONTROL PLANS FOR MACHINE LEARNING-ENABLED 

MEDICAL DEVICES: GUIDING PRINCIPLES (2023) [hereinafter CHANGE CONTROL PLANS], 

https://www.fda.gov/media/173206/download. 
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neither of which the FDA has a particularly stellar track record on.8 The FDA 

has been explicit in its intention to weaken premarket review in its adoption of 

TPLC, writing in a 2015 guidance: “[A]pplying postmarket controls to reduce 

premarket data collection, when appropriate, improves patient access to safe and 

effective medical devices that are important to the public health.”9 

With sufficient political will and institutional resources, it may be possible 

for the FDA to better ensure AI-enabled device safety and efficacy via TPLC. 

The FDA’s stated intention to reduce the rigor of an already-weak medical 

device premarket evaluation system, however, does not inspire trust in the FDA’s 

motives. If the FDA is serious about AI safety, it needs to first acknowledge the 

fundamental conceptual and regulatory incompatibilities between medical 

devices and AI systems. The FDA should then consider reclassifying AI systems 

into a regulatory domain compatible with AI characteristics. Medical AI could 

potentially be regulated by the Center for Drug Evaluation and Research (CDER) 

as a drug, or by a sui generis center, possibly one specifically created to address 

the unique safety and efficacy characteristics of AI systems, especially as AI 

technologies continue to rapidly evolve. 

This Article proceeds in three parts. Part II explains the mismatch between 

medical AI/ML and traditional devices. Part III unpacks major problems of 

current FDA regulation of medical devices, including risk assessment, 510(k) 

approval, and off-label uses. Part IV explores possible paths forward for better 

medical AI regulation, from incremental reforms to the existing medical device 

regulatory framework, to alternative frameworks better suited for ensuring AI 

safety and efficacy. 

II. 

CATEGORY ERROR: AI IS NOT A MEDICAL DEVICE 

A. The FDA’s First Misstep: Categorizing Software as a Medical Device 

The history of AI’s (mis)categorization under medical devices began with the 

1976 Medical Device Amendments (MDA) to the Food, Drug, and Cosmetic 

Act, the foundational legislation that originally established the FDA’s mandate 

over device safety and efficacy. The MDA passed at the beginning of the 

personal computing revolution, just a year before the release of the Apple II 

personal computer.10 The Apple II, Commodore PET, and TRS-80 personal 

 

 8. Daniel G. Aaron, The Fall of FDA Review, 22 YALE J. HEALTH POL’Y L. & ETHICS 95 

(2023); Curt D. Furberg, Arthur A. Levin, Peter A. Gross, Robyn S. Shapiro & Brian L. Strom, The 

FDA and Drug Safety: A Proposal for Sweeping Changes, 166 ARCH. INTERN. MED. 1938 (2006). 

 9. U.S. FOOD & DRUG ADMIN., CTR. FOR DEVICES & RADIOLOGICAL HEALTH & CTR. FOR 

BIOLOGICS EVALUATION & RSCH., BALANCING PREMARKET AND POSTMARKET DATA COLLECTION 

FOR DEVICES SUBJECT TO PREMARKET APPROVAL 6 (2015), 

https://www.fda.gov/media/88381/download. 

 10. Pub. L. No. 94-295, 90 Stat. 539 (1976). The Apple II personal computer was released in 

June 1977. 
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computers revolutionized the public accessibility and popularity of computing 

technologies11 in ways that the drafters of the MDA could not have predicted. 

Medical software technologies were rapidly developed and deployed, with 

regulators uncertain how to classify and deal with this new technology.12 

The FDA ultimately chose to regulate medical software as medical devices, 

despite clear and significant conceptual, definitional, and practical 

incompatibilities. By the mid-1980s, software had significant penetration in 

medical practice. Regulators at the FDA knew software was different from 

traditional devices but, given the functional relationship between software and 

medical hardware, ultimately chose to conceptually equate the software with 

hardware (devices).13 This decision was not without its critics; in testimony to 

the House Committee on Science and Technology in 1986, Vincent Brannigan14 

stated of FDA personnel and their treatment of medical software: 

 

I think that their idea is that this is some kind of new bedpan, that it’s a 

thing, and their attitude is oriented toward it as a thing . . . they’re 

wrestling with the fact that it’s very hard to mesh this very strange thing 

in with the rest of their other things. So, rather than try to create a 

separate regulatory program, they just say, “Well, we’re going to treat 

it the same as all the other things.”15 

 

This statement, while perhaps unfair in its characterization of FDA 

personnel, was not an inaccurate description of the FDA’s institutional treatment 

of software-based medical products. The FDA released its first “Draft FDA 

Policy for the Regulation of Computer Products” in 1987 and updated it in 

1989.16 The guidance was the first official statement of intention to classify some 

types of standalone medical software as medical devices, further classifying 

software “components” of medical devices as medical devices. Responding to 

the release of this guidance, Brannigan argued that while software contained in 

medical devices was “clearly” a medical device, the statutory definition of 

 

 11. Jeremy Reimer, Total Share: 30 Years of Personal Computer Market Share Figures, ARS 

TECHNICA (Dec. 14, 2005), https://arstechnica.com/features/2005/12/total-share/. 

12. See generally Vincent Brannigan, The Regulation of Medical Expert Computer Software as a 

“Device” Under the Food, Drug, and Cosmetic Act, 27 JURIMETRICS 370 (1987); Nathan Cortez, 

Regulating Disruptive Innovation, 29 BERKELEY TECH. L.J. 175 (2014); Nathan Cortez, Digital Health 

and Regulatory Experimentation at the FDA, 21 YALE J.L. & TECH. 4 (2019). 

 13. Cortez, Digital Health, supra note 12. 

 14. Brannigan was, at the time, a professor in the Department of Textiles and Consumer 

Economics at the University of Maryland. Brannigan, supra note 12, at 370. 

 15. Information Technologies in the Health Care System: Hearing Before the Subcomm. on 

Investigations & Oversight of the H. Comm. on Sci. & Tech., 99th Cong. 167 (1986) [hereinafter 

Hearing] (testimony of Vincent Brannigan, Assoc. Professor, Dep’t of Consumer Econs., Univ. of Md.), 

https://files.eric.ed.gov/fulltext/ED281423.pdf. 

 16. U.S. Food & Drug Admin., Draft Policy Guidance for Regulation of Computer Products; 

Availability, 52 Fed. Reg. 36104 (Sep. 25, 1987); U.S. Food & Drug Admin., Draft Policy for the 

Regulation of Computer Products (Nov. 13, 1989). 
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medical device was inapposite to software that uses “stored algorithms and data 

to evaluate patients and treatment, but does not directly examine or treat the 

patient.” 17  Brannigan focused on, among other attributes, the physical 

intangibility of software as separating it from every other type of medical device: 

“Software is intangible, somewhere between an idea and the expression of an 

idea.”18 

Although Brannigan’s contentions seem sensible in retrospect, the 

ontological distinction between software and physical hardware was not a settled 

issue in the 1970s and 1980s. In 1978, philosopher James Moor described a 

computer program as “a set of instructions which a computer can follow (or at 

least there is an acknowledged effective procedure for putting them into a form 

which the computer can follow) to perform an activity.” 19  Moor did not, 

however, explicitly equate “computer programs” with “software,” arguing that 

the definitions of “software” and “hardware” overlap depending on user and 

usage context.20 His framing emphasized the physical embodiment of software 

over its informational nature, a framing colored by some contemporary 

computers that were still, in Moor’s words, programmed by “plugging in wires 

and throwing switches.”21 In 1988, Peter Suber took a more bird’s-eye-view 

conceptual framing, choosing to define software as a “pattern that may be 

represented in many different materials.”22 By Suber’s definition, there was no 

conceptual difference between software and hardware. 

Decades later, in 2017, having the benefit of retrospect on multiple decades 

of hardware and software co-evolution, William Duncan proposed definitions of 

software and hardware that are more aligned with current practical realities of 

computing technologies. Duncan criticized Suber’s definition as ridiculously 

overbroad, opining that the idea of a peanut butter sandwich would count as 

 

17. Brannigan, supra note 12, at 371–72; Hearing, supra note 15, at 83. 
 18. Brannigan, supra note 12, at 371–74. Brannigan refers to these software as “medical expert 

systems.” Brannigan also references the unpublished opinion in USA v. Undetermined Quantity of 

Articles of Device, which determined that items that only transfer information were not within the 

statutory definition of “device.” No. G80-926 (W.D. Mich. Nov. 23, 1982). 

 19. James H. Moor, Three Myths of Computer Science, 29 BRIT. J. PHIL. SCI. 213, 214 (1978). 

Moor anticipates the applicability of this definition to AI systems: “In principle virtually any physical 

entity or process could be understood symbolically as a computer instruction if one imagines an 

appropriate computer which could understand and execute the instruction. But as a practical matter what 

we regard as computer instructions, and consequently what we regard as computer programs, is 

determined by the computers available.” Id. at 215. 

 20. Id. at 215. Moor defines software “[f]or a given person and computer system” as something 

that “will be those programs which can be run on the computer system and which contain instructions 

the person can change.” Id. Conversely, “the hardware will be that part of the computer system which 

is not software.” Id. Paraphrasing his argument: As one moves along the “user” spectrum from computer 

manufacturer, to programmer, to consumer, more and more of the computer system (hardware plus 

software) becomes “hardware” as the scope of user’s ability to change the system decreases. 

 21. Id. 

 22. Peter Suber, What Is Software?, 2 J. SPECULATIVE PHIL. 89, 104 (1988) (emphasis added). 

Suber further contends that neural patterns are software but have so far not been “liftable” (i.e., copiable) 

due to the extreme complexity of the pattern. Id. 
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software under Suber’s “pattern”-based definition.23 Duncan departed from both 

Moor and Suber, recognizing software as instructions embedded in a machine-

readable artifact, and hardware as artifacts that bring about results of 

calculations. 24  This definition places primacy on software’s instructional 

characteristics as separating it from hardware’s functional operations. Duncan’s 

modern definitions align well with Brannigan’s contentions thirty years prior—

a post-hoc reinforcement of the credibility of Brannigan’s framings. Still, the 

FDA was ultimately unpersuaded, whether by ontological arguments or the draw 

of regulatory convenience. The FDA chose to regulate medical software as 

medical devices, based on the existence of a functional relationship between 

software and hardware.25 

Even if the FDA genuinely believed in the equivalence of software and 

hardware, it should have recognized that even basic medical software adds 

significant complexity to any system it is part of, far beyond the complexity of 

traditional devices. The rapid mutability of software adds a compounding 

concern, in that seemingly benign modifications to software can create 

unpredictable cascading errors. The early-1980s fatalities caused by the 

infamous Therac-25, a software-controlled radiation therapy device, were 

directly attributed to naïve porting of software from a previous device without 

fully evaluating possible incompatibilities. This series of fatalities should have 

at the very least spurred FDA efforts to craft more rigorous software testing 

standards for devices with the capacity of inflicting such grievous harm, but 

subsequent nonbinding software guidance over the next few decades did little to 

practically address software complexity.26 

Decades after the FDA made its choice to regulate medical software as 

devices, the term “Software as a Medical Device” (SaMD) was semi-formally 

defined in a guidance document released by an International Medical Device 

Regulators Forum (IMDRF) 27  working group chaired by the FDA. 28  The 

 

 23. William D. Duncan, Ontological Distinctions Between Hardware and Software, 12 

APPLIED ONTOLOGY 5, 13 (2017); Nurbay Irmak, Software Is an Abstract Artifact, 86 GRAZER PHILOS. 

STUD. 55 (2012). 

 24. Duncan, supra note 23, at 5 (“A software program is a specification that consists of one or 

more programming language instructions and whose concretization is embodied by an artifact that is 

designed so that a physical machine may read the concretized instructions, whereas hardware is an 

artifact whose functions are realized in processes that directly or indirectly bring about the result of some 

calculation”). Duncan draws the notions of “specification” and “concretization” from Raymond Turner 

and Timothy R. Colburn respectively. See generally Raymond Turner, Specification, 21 MINDS & 

MACHS. 135 (2011); Timothy R. Colburn, Software, Abstraction, and Ontology, 82 MONIST 3 (1999). 

 25. E. Stewart Crumpler & Harvey Rudolph, FDA Software Policy and Regulation of Medical 

Device Software, 52 FOOD & DRUG L.J. 511 (1997) (explaining that the FDA’s “device” classification 

was based on software’s functional relationship to physical medical devices and an interpretation of the 

term “contrivance”). 

 26. Cortez, Regulating Disruptive Innovation, supra note 12. 

 27. The International Medical Device Regulators Forum is a consortium of international 

regulatory authorities, of which the FDA is a member. 

 28. As international regulatory guidance, IMDRF documents are not binding on the FDA. 
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definition explicitly included standalone software 29  within the proposed 

definition of SaMD: “software intended to be used for one or more medical 

purposes that perform these purposes without being part of a hardware medical 

device.”30 The IMDRF also established a working definition of “medical device” 

to anchor the definition of SaMD. This definition was nearly identical to the U.S. 

Code definition of medical device, save for a couple of significant edits: the 

IMDRF (1) explicitly included the term “software” as a category of device;31 and 

(2) removed the term “contrivance,” a term that has been salient to arguments 

about software’s status.32 These targeted divergences from the otherwise nearly-

verbatim copy of the U.S. Code’s definition of a medical device suggest that the 

IMDRF considered the U.S. Code’s definition inadequate to cover software. 

Beyond the conceptual, practical, and definitional issues with regulating 

software as medical devices, the FDA’s choice also created an unfortunate 

precedent regarding device relationality: assigning “device” designation based 

on functional relationships between entities, rather than by common 

characteristics inherent to these entities. The FDA used software’s functional 

relationship with computer hardware as a primary justification to categorize 

software as a device.33 The FDA is now taking this relational justification one 

conceptual degree of separation further with AI, regulating AI as a device based 

on (ML) statistical models’ functional, rather than characteristic-based, 

relationships to software algorithms.34 

B. An Illusory Bridge: Software Does Not Join Devices with AI 

Justifiable or not, software now has a firm place in the canon of medical 

devices by dint of time and praxis, if not by conceptual justifiability. In the 

absence of specific statutory directives, the FDA is treating AI-enabled medical 

systems as medical devices 35  based on functional relationships between AI 

 

 29. I.e., intangible software, which is the type of software that Brannigan argued against 

inclusion of. 

 30. IMDRF SaMD Working Group, Software as a Medical Device (SaMD): Key Definitions, 

INT'L MED. DEVICE REGULS. F. 6 (Dec. 9, 2013), 

https://www.imdrf.org/sites/default/files/docs/imdrf/final/technical/imdrf-tech-131209-samd-key-

definitions-140901.pdf. Notably, the definition of “Medical Device” suggested by this document 

explicitly adds the term “software” to its definition that was otherwise identical to the U.S. Code’s 

statutory definition, which could be interpreted as a tacit acknowledgement that the U.S. Code definition 

was not applicable to software. 

 31. Id. (“any instrument, apparatus, implement, machine, appliance, implant, reagent for in vitro 

use, software”). 

 32. Brannigan, supra note 12, at 373, and Crumpler & Rudolph, supra note 25, at 511, refer to 

the term “contrivance” as covering software (with diverging levels of credulity). 

 33. Crumpler & Rudolph, supra note 25, at 511–13. 

 34.  AI Medical Devices, supra note 3. 

 35. See U.S. FOOD & DRUG ADMIN., CTR. FOR DEVICES & RADIOLOGICAL HEALTH, CTR. FOR 

BIOLOGICS EVALUATION & RSCH., CTR. FOR DRUG EVALUATION & RSCH., OFF. OF COMBINATION 

PRODS. IN THE OFF. OF THE COMM’R, MARKETING SUBMISSION RECOMMENDATIONS FOR A 

PREDETERMINED CHANGE CONTROL PLAN FOR ARTIFICIAL INTELLIGENCE-ENABLED DEVICE 
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systems and software.36 Software is not a salient conceptual bridge between 

medical AI and the physical devices envisioned by the MDA’s drafters. 

James Moor described an essential conceptual distinction between 

computer programs and computer models in 1978: 

 

[A] computer model is usually much more than just a computer 

program, for a computer program is a set of computer instructions in the 

sense defined earlier. For the computer model to be understood as a 

model the isomorphism has to be pointed out between the computer 

activity (as produced by the program, perhaps) and the subject matter in 

question. In general, one must give the computer activity a symbolic 

interpretation which goes beyond the standard symbolic understanding 

of the program in order to make it a model.37 

 

To paraphrase, models contain meaning beyond their relevance to the 

algorithmic execution of a program; they derive their meaning and usefulness as 

representations of concepts external to the program. 

The FDA seems to agree with these conceptual distinctions, given how it 

defines AI terms. The agency offers the following definitions of AI concepts: 

 

Artificial Intelligence is a machine-based system that can, for a given 

set of human-defined objectives, make predictions, recommendations, 

or decisions influencing real or virtual environments. Artificial 

intelligence systems use machine- and human-based inputs to perceive 

real and virtual environments; abstract such perceptions into models 

 

SOFTWARE FUNCTIONS (2025) [hereinafter Recommendations], 

https://www.fda.gov/media/166704/download. 

 36. See Artificial Intelligence in Software as a Medical Device, U.S. FOOD & DRUG ADMIN. 

CTR. FOR DEVICES & RADIOLOGICAL HEALTH (2025) [hereinafter, AI in Software], 

https://www.fda.gov/medical-devices/software-medical-device-samd/artificial-intelligence-software-

medical-device (The FDA’s informational pages on AI/ML devices are subsections of their page on 

SaMD). 

 37. Moor, supra note 19, at 220. As an interesting sidenote, in the previous paragraph Moor 

discusses models without underlying theories: “[S]oap film on irregularly shaped wires is sometimes 

regarded as an analogue computer which gives solutions to minimisation problems (Isenberg [1976]). 

Although the soap film on the irregularly shaped wire can serve as a model, it does not generate a theory 

about minimisation. Today there is no mathematical theory which can provide a general existence proof 

for such solutions let alone an analytical approach for producing them. Such a mathematical theory 

might be developed some day.” Id. Ten years later, in 1989, George Cybenko demonstrated such an 

existence proof now known as the “universal approximation theorem” that proved for a function f, there 

exists a sequence of neural networks that will approximate that function to an arbitrary criterion of 

closeness. George Cybenko, Approximation by Superpositions of a Sigmoidal Function, 2 Math. Control 

Signals Sys. 303, 303–04 (1989); see also Kun Wang, A Note on Cybenko’s Universal Approximation 

Theorem, ARXIV 1, 1 (Aug. 26, 2025), https://arxiv.org/abs/2508.18893. In other words, basically every 

system can be modeled accurately by a neural network. The catch is, practically speaking, we have no 

idea whether our ML training algorithms can create these ideal networks, nor can we confirm a given 

network is an ideal solution to a problem. 
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through analysis in an automated manner; and use model inference to 

formulate options for information or action. 

 

Machine Learning is a set of techniques that can be used to train AI 

algorithms to improve performance at a task based on data. 

 

Machine Learning Model: A mathematical construct that generates an 

inference or prediction for input data. This model is the result of an ML 

algorithm learning from data. Models are trained by algorithms, which 

are step-by-step procedures used to process data and derive results. AI 

systems (e.g., AI-enabled medical devices) employ one or more models 

to achieve their intended purpose.38 

 

Although the FDA definition of AI implies a very expansive range of 

potential capabilities and complexity, it has useful limiting language, the crucial 

phrases being “machine-based,” “abstract such perceptions into models,” and 

“use model inference to formulate options.” 39  Also, in defining “Machine 

Learning Model,” the FDA states that AI systems employ one or more Machine 

Learning models, implying that for the FDA’s purposes, an AI system is only AI 

if it incorporates ML model(s), creating a required dependency of “AI” systems 

on the use of ML. As for “abstracting perceptions” into models and performing 

“model inference,” the FDA appropriately refers to models as mathematical 

constructs rather than as algorithms: 

 

A model is a mathematical construct that generates an inference or 

prediction based on new input data. In this guidance, when “AI-enabled 

device” is used, it refers to the whole device, whereas when “AI-DSF” 

[“AI-Device Software Function”] is used, it refers only to the function 

that uses AI. In this guidance, when “model” is used, it refers only to 

the mathematical construct.40 

 

The FDA’s definition of ML model also creates a sharp distinction between 

the software processes that create ML models (ML algorithms) from the ML 

 

 38. AI in Software, supra note 36; FDA Digital Health and Artificial Intelligence Glossary – 

Educational Resource, U.S. FOOD & DRUG ADMIN. (last updated Sep. 26, 2024), 

https://www.fda.gov/science-research/artificial-intelligence-and-medical-products/fda-digital-health-

and-artificial-intelligence-glossary-educational-resource#m. 

 39. AI in Software, supra note 36. 

 40. Draft Guidance, Artificial Intelligence-Enabled Device Software Functions: Lifecycle 

Management and Marketing Submission Recommendations, U.S. FOOD & DRUG ADMIN. CTR. FOR 

DEVICES & RADIOLOGICAL HEALTH, CTR. FOR BIOLOGICS EVALUATION & RSCH, CTR. FOR DRUG 

EVALUATION & RSCH., OFF. OF COMBINATION PRODS. IN THE OFF. OF THE COMM’R 2–3 (2025) 

[hereinafter Lifecycle Management], https://www.fda.gov/media/184856/download. 
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models themselves. All current medical AI models are “locked” models.41 This 

means that once a model is trained, the model’s use is entirely independent of its 

training algorithm, in much the same way that a published book’s existence is 

independent of future edits by its author. Furthermore, ML model architectures 

are not defined by their training algorithms. Multiple training algorithms exist 

for any given ML architecture.42 These algorithms are tools to train ML models, 

not components of the models themselves. 

Regarding the algorithmic nature of generating inferences from ML 

models, one might argue that because the process of inferencing consists of 

traversing directed graphs in a series of ordered steps, ML models are effectively 

software algorithms. While this may be arguable from a naïve structural 

standpoint, ML models do not derive their core functionality from their 

inferencing algorithms. Running an inferencing algorithm without the model’s 

learned statistical parameters has no functional value, akin to booting a computer 

without an operating system. 

Perhaps the most critical difference between software and AI is that 

software is architected mechanistically, variable by variable, function by 

function, to achieve a particular end. The algorithms used to build software are 

determined by their intended function(s). In contrast, for the core of AI 

systems—the ML model(s)—model architecture is not determinative of 

function.43 Functions are mapped into ML models through the learning process. 

Of course, particular model architectures may have properties better suited to 

learning particular types of mathematical functions, but this has very little 

bearing on the suitability of an architecture for the ultimate purpose of the AI 

system. 

For example, in the field of generative AI, two of the most popular AI 

architectures are “diffusion” models and “transformer” models. Diffusion 

 

 41. Sara Gerke, Health AI for Good Rather Than Evil? The Need for a New Regulatory 

Framework for AI-Based Medical Devices, 20 YALE J. HEALTH POL’Y L. & ETHICS 433, 496–98 (2021) 

(contrasting locked models from so-called “adaptive” models that continually learn through usage; as of 

this writing, model and algorithm combinations capable of true continuous learning do not exist and are 

still open problems in machine learning). 

 42. See, e.g., Ruslan Salakhutdinov & Geoffrey Hinton, Deep Boltzmann Machines, in PROC. 

TWELFTH INT’L CONF. ON A.I. & STAT. 448 (2009), 

https://proceedings.mlr.press/v5/salakhutdinov09a.html (describing a new algorithm for training Deep 

Boltzmann Machines). 

 43. The convolutional neural network architecture has been used for (respectively) speech 

recognition, classification of neutrino collisions and, its original and most prevalent purpose, image 

recognition tasks. See, e.g., Ossama Abdel-Hamid, Abdel-rahman Mohamed, Hui Jiang, Li Deng, 

Gerald Penn & Dong Yu, Convolutional Neural Networks for Speech Recognition, 22 IEEE/ACM 

TRANS. AUDIO, SPEECH AND LANG. PROC. 1533 (2014); R. Abbasi, M. Ackermann, J. Adams, S.K. 

Agarwalla, J.A. Aguilar, M. Ahlers, J.M. Alameddine, N.M. Amin, K. Andeen, G. Anton, C. Argüelles, 

Y. Ashida, S. Athanasiadou, S.N. Axani, X. Bai, A. Balagopal V., M. Baricevic, S. W. Barwick, V. 

Basu, R. Bay et al., Observation of Seven Astrophysical Tau Neutrino Candidates with IceCube, ARXIV 

(Mar. 26, 2024), https://arxiv.org/abs/2403.02516; Y. LeCun, B. Boser, J.S. Denker, D. Henderson, R.E. 

Howard, W. Hubbard & L.D. Jackel, Backpropagation Applied to Handwritten Zip Code Recognition, 

1 NEURAL COMPUTATION 541 (1989). 



2026] FDA REGULATION OF MEDICAL AI 529 

models were originally designed for image generation.44 Image Diffusion can be 

described as a “denoising” process, where an image starts as pure noise and is 

iteratively “denoised” by ML model inferencing until a noise-free image is 

formed.45 Transformer models, the underlying architecture of the majority of 

current large language models (LLMs), use “attention” mechanisms to learn 

sequential relationships in data. The attention mechanisms relate the relative 

importance of the positions of items in a sequence to determine the semantic 

value of a sequence (in encoder models) or to predict the next word in a sequence 

(decoder models).46 Preferentially using denoising models for images, while 

using sequence prediction models for language, makes intuitive sense. This 

intuition, however, is an artifact of human experience, rather than a reflection of 

actual ML model architectural capabilities. There are now diffusion LLMs that 

generate text by non-sequentially “denoising” initially random text sequences 

into coherent, structured language.47 Writing an essay word by word in a random, 

nonlinear order48 may be alien to human intuition, but perfectly sensible to an 

ML model trained for such a method. Both Apple and Google are pursuing text 

diffusion as a potentially more computationally efficient method for text 

generation than transformers.49 On the flip side, vision transformers are now 

used to both interpret and generate images as sequences,50 often with better 

alignment between prompt and image than diffusion models. This was popularly 

demonstrated during the ChatGPT Studio Ghibli trend, following OpenAI’s 

 

 44. See Robin Rombach, Andreas Blattmann, Dominik Lorenz, Patrick Esser & Björn Ommer, 

High-Resolution Image Synthesis with Latent Diffusion Models, ARXIV (Apr. 13, 2022), 

https://arxiv.org/abs/2112.10752. 

 45. Jonathan Ho, Ajay Jain & Pieter Abbeel, Denoising Diffusion Probabilistic Models, in 33 

ADVANCES IN NEURAL INFORMATION PROCESSING SYSTEMS 6840 (2020), 

https://proceedings.neurips.cc/paper/2020/hash/4c5bcfec8584af0d967f1ab10179ca4b-Abstract.html. 

 46. Ashish Vaswani, Noam Shazeer, Niki Parmar, Jakob Uszkoreit, Llion Jones, Aidan N. 

Gomez, Łukasz Kaiser & Illia Polosukhin, Attention Is All You Need, in 30 ADVANCES IN NEURAL 

INFORMATION PROCESSING SYSTEMS (2017), 

https://proceedings.neurips.cc/paper_files/paper/2017/hash/3f5ee243547dee91fbd053c1c4a845aa-

Abstract.html. 

 47. See, e.g., Jiacheng Ye, Zhihui Xie, Lin Zheng, Jiahui Gao, Zirui Wu, Xin Jiang, Zhenguo Li 

& Lingpeng Kong, Dream 7B, HKU NLP GROUP, https://hkunlp.github.io/blog/2025/dream/ (last 

visited Aug. 6, 2025); DiffusionGemma, GOOGLE DEEPMIND, 

https://deepmind.google/models/gemma/diffusiongemma/ (last visited July 17, 2026). 

 48. “Random order” means, for example, first writing word 56, then word 2, then word 128, 

until all the words are filled in. 

 49. See Gemini Diffusion, GOOGLE DEEPMIND, https://deepmind.google/models/gemini-

diffusion/ (last visited Aug. 6, 2025); Shansan Gong, Ruixiang Zhang, Huangjie Zheng, Jiatao Gu, 

Navdeep Jaitly, Lingpeng Kong & Yizhe Zhang, DiffuCoder: Understanding and Improving Masked 

Diffusion Models for Code Generation, ARXIV 1, 1, 4 (June 26, 2025), https://arxiv.org/abs/2506.20639. 

(Apple’s model is based on Huawei’s Dream 7B). 

 50. Yiyang Ma, Xingchao Liu, Xiaokang Chen, Wen Liu, Chengyue Wu, Zhiyu Wu, Zizheng 

Pan, Zhenda Xie, Haowei Zhang, Xingkai Yu, Liang Zhao, Yisong Wang, Jiaying Liu & Chong Ruan, 

JanusFlow: Harmonizing Autoregression and Rectified Flow for Unified Multimodal Understanding 

and Generation, DEEPSEEK (Mar. 24, 2025), https://arxiv.org/abs/2411.07975. 
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reveal of its vision transformer implementation.51  The human equivalent of 

sequence-based image creation would be drawing an image pixel by pixel, left 

to right, row by row. 

Hopefully, these examples demonstrate that an ML model’s architecture 

provides almost no information regarding its function. Once trained, a model’s 

function can be evaluated, but not mechanistically (discussed further in the next 

Section). Evaluation of the safety and efficacy of an AI system cannot be 

accomplished by the same methods used for software. 

Even though the FDA’s definitions show that the FDA clearly recognizes 

the definitional and conceptual difference between software and AI, the FDA has 

chosen to ignore these differences, bridging software with AI through the 

concept of an AI-Device Software Function (AI-DSF).52 Casting ML models as 

“Software Functions” subordinates the importance of the ML model to the 

software built around it. This is entirely backwards with respect to the relative 

importances of the ML model and the software that interfaces with it. Regulation 

should target the aspects most salient to the behavior of a product, not a 

superficial wrapper. Regulating AI devices by the metrics applied to software 

functions is conceptually equivalent to regulating drugs by assessing the safety 

of the capsules that contain medication, rather than by the safety of the 

medication itself. 

At a very broad level of abstraction, ML models could conceivably be 

described as software functions—artifacts that convert inputs into outputs. But 

the functional aspect of a method of medical treatment is only relevant to the 

purpose of the treatment, not to its safety or effectiveness. Software code can be 

reviewed deterministically to assess whether it processes salient inputs into 

proper outputs. For ML models, there is no simple way to determine if models 

are even considering critical inputs at all.53 

C. A Meaningful Boundary Between Software and AI 

Given the clear differences between SaMD and AI systems, drawing a 

regulatory line between the two seems relatively straightforward. There are clear 

conceptual differences between software and ML models: software embodies 

algorithmic/instructional information, while ML embodies statistical 

information. These conceptual differences, however, only matter to the degree 

that they may necessitate different types of evaluations for safety and efficacy. 

The primary concern generally attributed to medical AI is the problem of 

“black-box medicine,” a term coined by W. Nicholson Price II to describe 

 

 51. See Dani Di Placido, The AI-Generated Studio Ghibli Trend, Explained, FORBES (Mar. 27, 

2025), https://www.forbes.com/sites/danidiplacido/2025/03/27/the-ai-generated-studio-ghibli-trend-

explained/. 

 52. See Lifecycle Management, supra note 40.  

 53. Alex J. DeGrave, Joseph D. Janizek & Su-In Lee, AI for Radiographic COVID-19 Detection 

Selects Shortcuts Over Signal, 3 NAT. MACH. INTEL. 610 (2021). 
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medical technologies that make determinations in ways that are not human- 

understandable, even to the creators of these technologies.54 To be clear, the lack 

of understanding of AI is not one of mechanistic complexity; the mathematical 

principles behind how and why ML models work are well understood. Nor is 

interpretability solely a function of input dimensionality; traditional software 

processing often involves high-dimensional input. 

The key factor that makes AI models black boxes is the concept of 

nonlinearity. Most well-known methods of modeling data use linear statistical 

techniques. For example, linear regression (e.g., line of best fit) could technically 

be described as a machine learning technique, since a line of best fit is a function 

‘learned’ from a training set, e.g. a scatter plot. Unlike nonlinear models, 

however, linear regression produces models with one-to-one relationships from 

input to output that are immediately decomposable into simple sums of linear 

functions.55 Other linear ML models generated through methods like Principal 

Component Analysis 56  or Linear Support Vector Machines 57  are similarly 

conducive to component-level interpretation. These methods of ML would likely 

not be considered black-box because their outputs can be analyzed as individual 

components. On the other hand, nonlinear statistical models like Multi-Layer 

Perceptrons58 do not have one-to-one relationships between inputs and outputs. 

The layers of neurons in MLPs are fully connected, meaning every neuron in one 

layer is connected to every neuron in the layer(s) before and after it. This means 

that the individual contribution of a neuron in a layer becomes inseparably 

entangled with all its neighbors’ contributions just two layers deep.  

Another practical separation between linear and nonlinear models is the 

predictability of training. Due to the commutative property, linear (and 

polynomial) regressions will always have only one result, no matter what order 

the training data is presented. In contrast, nonlinear models are very sensitive to 

the order of data presentation.59 Given a training set, linear models will always 

deterministically produce a single result. Training a nonlinear model can have 

 

 54. See generally, W. Nicholson Price II, Black-Box Medicine, 28 HARV. J. L. & TECH. 419 

(2015); W. Nicholson Price II, Describing Black-Box Medicine, 21 B.U. J. SCI. & TECH. L. 347, 429–

31 (2015). 

 55. See, e.g., Thomas M.H. Hope, Chapter 4 - Linear Regression, in MACHINE LEARNING 67 

(Andrea Mechelli & Sandra Vieira eds., 2020), https://www.sciencedirect.com/science/chapter/edited-

volume/abs/pii/B9780128157398000043. 

 56. See, e.g., Ian Jolliffe, Principal Component Analysis, in INTERNATIONAL ENCYCLOPEDIA 

OF STATISTICAL SCIENCE 1094 (2011), https://link.springer.com/rwe/10.1007/978-3-642-04898-

2_455. 

 57. See, e.g., William S. Noble, What Is a Support Vector Machine?, 24 NATURE BIOTECH. 

1565 (2006). 

 58. Marius-Constantin Popescu, Valentina E. Balas, Liliana Perescu-Popescu & Nikos 

Mastorakis, Multilayer Perceptron and Neural Networks, 8 WSEAS TRANSACTIONS ON CIRS. & SYS. 

579 (2009). 

 59. See Jeremy Mange, Effect of Training Data Order for Machine Learning, 2019 INT’L CONF. 

ON COMPUTATIONAL SCI. AND INTEL. (CSCI) 406 (2019), 

https://ieeexplore.ieee.org/abstract/document/9071297. 
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countless results depending on training rate and method, some of which result in 

useful models, and many which do not. 

Finally, the weights of linear models can be analyzed mechanistically, as 

each linear weight has effects that are independent and separable from those of 

all the other weights. In nonlinear models, the interdependence of the effects of 

any given weight on many other weights in the models makes the measurement 

and interpretation of individualized contributions intractable. 

Scholars have proposed other boundaries for separating AI from non-AI 

systems. For example, Sara Gerke, who has written extensively on AI medical 

devices, suggests that lines could potentially be drawn at thresholds of 

interpretability.60 The general idea is that if an AI system is interpretable, then it 

should be subject to a lower level of scrutiny than an AI system that is not 

interpretable. Gerke also suggests that, given equivalent levels of performance, 

interpretable models should be favored over non-interpretable models. 

Interpretability is unfortunately a highly context-dependent concept. Some tie 

the definition to actual human capacity to understand an ML model.61 Others 

define interpretability as the ability to provide a human with the illusion of 

understanding, such as creating a diagnostic factor-based scoring mechanism 

generated by uninterpretable nonlinear methods.62 

To effectively distinguish AI systems that present “black-box” concerns 

from traditional software, we can treat AI devices that utilize traditional linear 

statistical models as not presenting concerns that go beyond those of traditional 

SaMD. Mechanistically interrogating the characteristics of a linear model is at 

least as straightforward as reviewing the code of a SaMD device.63 On the other 

hand, medical systems that incorporate nonlinear statistical models are resistant 

to mechanistic evaluation, requiring empirical evaluation instead. 

 

 60. Gerke, supra note 41, at 511–12. 

 61. See, e.g., Dylan Slack, Sorelle A. Friedler, Carlos Scheidegger & Chitradeep Dutta Roy, 

Assessing the Local Interpretability of Machine Learning Models, ARXIV (Aug. 2, 2019), 

https://arxiv.org/abs/1902.03501. 

 62. See, e.g., Lee Sharkey, Bilal Chughtai, Joshua Batson, Jack Lindsey, Jeff Wu, Lucius 

Bushnaq, Nicholas Goldowsky-Dill, Stefan Heimersheim, Alejandro Ortega, Joseph Bloom, Stella 

Biderman, Adria Garriga-Alonso, Arthur Conmy, Neel Nanda, Jessica Rumbelow, Martin Wattenberg, 

Nandi Schoots, Joseph Miller, Eric J. Michaud, Stephen Casper, Max Tegmark, William Saunders, 

David Bau, Eric Todd, Atticus Geiger, Mor Geva, Jesse Hoogland, Daniel Murfet & Tom McGrath, 

Open Problems in Mechanistic Interpretability, ARXIV (Jan. 27, 2025), 

https://arxiv.org/abs/2501.16496. 

 63. Most software is mathematically nonlinear in design and execution. The difference between 

software nonlinearity and ML model nonlinearity, however, is that software is intentionally designed, 

so the purpose and behavior of all components are known. Nonlinear statistical models are trained by 

learning algorithms, and the learned parameters are not intentionally designed with known functions. 
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III. 

AI UNCHECKED: THE INADEQUACY OF DEVICE REGULATION 

The medical device regulatory system emerged in an era when nearly all 

medical devices were physical constructions, each designed to fulfill a particular 

set of mechanical or energetic functions. Assessing risks of such devices was 

relatively straightforward because form tends to follow function for physical 

devices. Similarly, when determining 510(k) substantial equivalence, 64 

comparisons between devices were straightforward based on clear similarities in 

design. Medical AI is impossible to analyze in these ways. As discussed, supra, 

the architecture of ML models does not dictate their function, and architectural 

similarity between AI models does not indicate similarity of behavior or 

performance. Classic mechanistic analyses simply do not apply to nonlinear 

statistical systems. Additionally, the “streamlining” of device review processes 

over time has further reduced the effectiveness of review for medical AI. 

Systemic structural issues in the FDA’s system of device risk classification,65 the 

510(k) substantial equivalence pathway,66 and the unique risks AI brings to off-

label usage have resulted in medical AI devices effectively bypassing systems 

meant to evaluate and ensure the safety and efficacy of medical devices. 

A. FDA Device Risk Classification: A Metric That Lost Its Meaning 

The first step device manufacturers engage with in the FDA’s approval 

process is risk classification. Initial risk classification is critical because it is the 

gatekeeper that determines the level of regulatory scrutiny that a device must 

undergo post-classification. Originally created as a holistic assessment, risk 

classification has since evolved into an indication-and-purpose-based 

assessment that critically fails to consider the relevance of new, unproven 

technologies like AI to the evaluation of risk. 

The 1976 Medical Device Amendments separated devices into three tiers 

of risk, each with different approval requirements.67 Class I encompasses low-

risk devices requiring only general controls68 for assurance of safety. Class II 

refers to medium-risk devices whose safety and efficacy cannot be ensured by 

general controls, requiring category-specific special controls. Class III represents 

the highest-risk devices whose risks cannot be adequately addressed by general 

or special controls, and instead require full premarket clinical testing. The 

 

 64. Discussed infra Section III.B. 

 65. Susan Bartlett Foote, Loop and Loopholes: Hazardous Device Regulation Under the 1976 

Medical Device Amendments to the Food, Drug and Cosmetic Act, 7 ECOLOGY L.Q. 101 (1978).  

 66. Gerke, supra note 41. 

 67. It would have likely been unreasonable to require full premarket clinical trials of bedpans, 

patient gowns, and adhesive bandages. 

 68. e.g., Quality Management System Regulation (QMSR), that do not regulate the design of a 

product, but rather the methods of manufacture, packing, storage, etc. 21 C.F.R. pt. 820, 

https://www.federalregister.gov/documents/2024/02/02/2024-01709/medical-devices-quality-system-

regulation-amendments#h-47. 
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intention behind this three-tier risk framework was to streamline approval of 

low-risk devices and free up developer and regulatory resources for testing 

higher-risk devices. Effectiveness in practice, however, depends on the common 

conceptions of risk being aligned with the criteria for measurement of risk. 

In the early days of the MDA, risk classification was assessed holistically 

based on the individual characteristics of individual devices. In the months 

leading up to the passage of the MDA, a battery of eighteen questions was 

developed for device classification panels to determine initial device risk 

classifications.69 There was little guidance and consistency among the numerous 

device panels on how to weigh the value of each question, leading to inconsistent 

application.70 Still, at the very least, holistic assessments were conducted per 

device. Devices are no longer evaluated in this way; evaluation of risk is now 

category-based, determined primarily by two inquiries: a device’s “intended use” 

and its medical “indications for use.” 71  Applicant manufacturers determine 

which (of several thousand) device categories their device likely belongs in.72 If 

a candidate device reasonably fits into a category—for example, software 

designed to process x-rays might fit into the category “Medical Image 

Analyzer”—the manufacturer proposes that category to the FDA with supporting 

documentation. If the FDA does not dispute the classification, the device 

receives the risk level assigned to that device category. Technological 

characteristics affecting the safety and efficacy of devices are supposed to be 

considered in classification,73 but these differences rarely determine product 

 

 69. Medical Device Classification Procedures: Notice to Manufacturers, 40 Fed. Reg. 21849–

50 (U.S. Food & Drug Admin. May 19, 1975). Here is a subset of the questions that seem particularly 

relevant to considering current AI/ML systems: “3: Is the device life-sustaining or life-supporting? . . . 

4: Is the device or diagnostic information derived from use of the device potentially hazardous to life or 

good health when properly used? . . . 5: Is the device of such a nature that: (a) sufficient scientific and 

medical data exist from which adequate standards governing the device safety and efficacy could now 

be established; and; (b) development and application of such a standard would be adequate to control 

the device? . . . 15: If the device performs some measurement function, should the accuracy, 

reproducibility or limitations of the information supplied be clearly indicated to the user by appropriate 

labeling, instructions, or precautions? . . . 16: Does the device have performance characteristics which 

should be maintained at a satisfactory level, such level having general agreement among the user groups? 

. . . 17: Is the device used with other devices in such a way that the system in which it is used can be 

hazardous if the system is not assembled, used or maintained in a satisfactory fashion?” 

 70. Foote, supra note 65, at 121. 

 71.  Crumpler & Rudolph, supra note 25, at 511 (mentioning a software developer’s “intended 

use” as a “very important factor” in determining its regulation); Cortez, Digital Health, supra note 12; 

Gerke, supra note 41, at 449, 468 (noting that intended use can free medical AI/ML systems from device 

regulation entirely). 

 72. Cortez, Digital Health, supra note 12. While developers occasionally create devices that 

require the formation of a new category, this is very rare. 

 73. See generally James M. Flaherty, Jr., Defending Substantial Equivalence: An Argument for 

the Continuing Validity of the 510(k) Premarket Notification Process, 63 FOOD & DRUG L.J. 901 (2008); 

Premarket Notification 510(k), U.S. FOOD & DRUG ADMIN. CTR. FOR DEVICES & RADIOLOGICAL 

HEALTH, https://www.fda.gov/medical-devices/premarket-submissions-selecting-and-preparing-

correct-submission/premarket-notification-510k (last visited Aug. 22, 2024). While different 

technological characteristics are a criteria for determining classification, this is rarely invoked in the 
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category and assigned risk. 74  A Medical Image Analyzer that highlights 

boundaries between bodily structures using deep-learning algorithms is treated 

as having the same “risk” as one that functions by allowing its operator to apply 

basic adjustments to image brightness and contrast. 

This category-internal insensitivity to technological characteristics and 

method of operation is comorbid with another problem: that many device 

categories are overbroad. Devices are often lumped together by intended use and 

indication even if they present objectively different risk profiles. As an 

illustrative example, consider the Therac-25 radiation therapy device. This 

device was designed to dose patients with therapeutic levels of electron beam or 

X-ray radiation. Incidentally, it was also capable of generating radiation doses 

hundreds of times in excess of therapeutic levels. A software glitch caused these 

machines to generate extreme doses on multiple occasions, resulting in several 

injuries and deaths. 75  Another device, the Uni-frame Head Immobilization 

Clamp (a simple mechanical clamp to restrict patient movement for radiation 

therapy procedures), is in the same device category as the Therac-25.76 While a 

clamp failing to properly immobilize a patient during a radiation therapy 

procedure may have serious consequences, the consequences are ostensibly 

caused by radiation produced by the radiation therapy machine, not the 

mechanical aspects of the clamp. Despite this clear difference in risk profile, the 

two devices share a category and risk classification and are therefore subject to 

the same rigor of post-classification regulatory scrutiny.77 

Further undermining the meaningfulness of risk classification is the 

inconsistent application of “special controls” in Class II risk product categories. 

Class II risk is defined by the inadequacy of Class I general controls to ensure 

device safety and efficacy, yet many, if not most, Class II product categories 

have no defined special controls at all. Even the product category that contained 

the lethal Therac-2578 to this day has no defined special controls.  

The introduction of AI “devices” has also further broadened the already 

overbroad scoping of device categories. The FDA has been allowing 

manufacturers to categorize AI devices into product categories that long predate 

 

context of AI/ML devices. Almost all AI/ML devices are in product categories that were initially 

populated by non-AI/ML systems. 

 74. Discussed in more detail, infra, regarding the 510(k) substantial equivalence pathway. 

 75. Nancy G. Leveson & Clark S. Turner, An Investigation of the Therac-25 Accidents, 26 

COMPUTER 18, 21–24 (1993). 

 76. Medtec’s Uni-frame Head Immobilization System (K933227) is approved as a “Medical 

charged-particle radiation therapy system.” Letter from Robert A. Ochs, Director, Center for Devices 

and Radiological Health, U.S. Food & Drug Admin., to Alena Newgren, Regulatory Specialist (June 

29, 2018), https://www.accessdata.fda.gov/cdrh_docs/pdf18/K180021.pdf. 

 77. The CDRH has a separate set of regulatory requirements specifically for radiation-emitting 

products, but those requirements are parallel to the device risk classification and approval pathway. 

 78. There are separate FDA regulations dealing specifically with radiation-producing devices, 

but these do not appear to be robustly connected to device/risk classification. Other examples of non-

radiation-related Class II devices without special controls are not difficult to find. 
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medical AI technology, without updating those category definitions with new 

special controls. This is a direct consequence of the “purpose” and “medical 

indication” tests for product categorization. As long as new AI devices fulfill a 

category’s purpose and indication criteria, the technological risks presented by 

AI systems remain a non-factor. 

At least one Class II category has bucked the trend, establishing 

comprehensive special controls that are at least relevant to evaluation of AI 

systems. However, the majority of AI-inclusive categories have not added any 

AI-specific special controls. Today, the five largest product categories of AI 

devices, comprising nearly 50 percent of all approved AI devices, have no AI- 

or ML-relevant special controls. 

For a set of technologies as new as AI, we would expect risk classifications 

to skew higher than traditional devices, yet only 16 of the 1,247 approved AI 

devices (1.3%) were classified as Class III, with 98.7% classified as Class II.79 

If the risk classification system had any relation to common understandings of 

risk, technologies resistant to traditional methods of device evaluation (e.g., 

“black-box” AI/ML systems) should land higher on risk categorization, with a 

healthy proportion of Class III classifications. 

The overwhelming skew of AI devices toward Class II could indicate that 

AI/ML developers preferentially choose to develop devices that fit defined Class 

II product categories to avoid the Class III premarket approval process. This 

choice is enabled by the broadness of categories and complete insensitivity of 

risk classification to technological risks. This insensitivity also flattens the 

spectrum of AI risk, creating absurd outcomes. For example, under the current 

classification system, SnoreSounds™ AI snoring analysis software (K150102) 

and the Brainomix AI rapid diagnostic software for assessing stroke progression 

within 6 hours of ischemic event (K243294) are both Class II devices, treated as 

presenting comparable levels of risk for the purposes of device approval. 

Detection of snoring can potentially be used as an indicator for sleep apnea,80 

but detection of an apnea-indicative snore rarely warrants the type of immediate 

critical medical attention that stroke detection requires. Even ignoring the AI 

characteristics of these devices, the fact that two devices are subject to the same 

 

 79. AI Medical Devices, supra note 3. Looking at approvals of all medical devices not exempt 

from premarket notification within the time period 2016-2024, 3.5% were categorized Class I, 73% as 

Class II, and 22% as Class III. Class II classifications clearly dominated approvals, but unlike for AI/ML 

device approvals, there was a nominal proportion of devices in Class I and a significant proportion in 

Class III. 

 80. Hui Jin, Li-Ang Lee, Lijuan Song, Yanmei Li, Jianxin Peng, Nanshan Zhong, Hsueh-Yu Li 

& Xiaowen Zhang, Acoustic Analysis of Snoring in the Diagnosis of Obstructive Sleep Apnea Syndrome: 

A Call for More Rigorous Studies, 11 J. CLIN. SLEEP MED. 765 (2015) (showing the potential utility of 

monitoring of snoring); B. Hofauer, B. Braumann, C. Heiser, M. Herzog, J.T. Maurer, S. Plößl, J.U. 

Sommer, A. Steffen, T. Verse & B.A. Stuck, Diagnosis and Treatment of Isolated Snoring—Open 

Questions and Areas for Future Research, 25 SLEEP BREATH. 1011 (2021) (discussing inconclusive 

results for snore monitoring in sleep apnea diagnosis). 
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level of regulatory scrutiny shows a fundamental disconnect between common 

understandings of risk and the FDA’s treatment of risk. 

Ideally, medical device risk classification would at minimum account for 

both the health-outcome criticality of the device’s intended function(s), and the 

novelty and complexity of the mechanisms by which the device achieves its 

intended function(s). Novelty presents inherent uncertainty, and increased 

complexity warrants more rigorous documentation, testing, and evaluation, 

given that increased complexity increases potential failure modes.81 ML models 

represent the current apex of novelty- and complexity-based risk. If an ML model 

is the critical determinant of the function of a medical device, that device should 

be treated as having enhanced risk by default. 

B. 510(k): Rubber-Stamping Untested AI 

The failure of the FDA’s risk classification system enables what is perhaps 

the most critical problem with AI risk classification. By shunting nearly all AI 

devices into Class II risk, the FDA opens the door for device approval via the 

510(k) pathway. The 510(k) pathway is designed to fast-track the approval of 

Class II devices with no requirements for testing, clinical or otherwise, as long 

as the manufacturer can demonstrate that their device is “substantially 

equivalent” to a previously marketed “predicate” device. 82  The bar for 

substantial equivalence has so far proven to be concerningly trivial for medical 

AI to pass, given that 96 percent of all approved AI-enabled devices were 

approved through 510(k).83 

The 510(k) pathway was established by the 1976 MDA ostensibly to 

streamline approval of devices that were very similar to existing devices. This 

may have made sense for 1970s-era devices that were not nearly as complex as 

software (and AI) devices are now. Substantial equivalence can be measured 

against any relevant approved Class II device made by any manufacturer, not 

just previous models marketed by the applicant manufacturer. Furthermore, 

devices approved through 510(k) can serve as predicates for subsequent 510(k) 

applications. In practice, the 510(k) system has been incredibly permissive 

regarding what counts as “substantially equivalent.” Most approved devices have 

extremely long predicate chains of consecutive 510(k) approvals, many 

stretching back to pre-1976 devices. To draw an analogy, 510(k) is the regulatory 

equivalent of a game of telephone, where the latest device in a predicate chain is 

usually unrecognizably different in mechanism from its original predicate 

approved decades ago. Given the lack of testing requirements in 510(k), 

 

 81. Andrew Tutt, An FDA for Algorithms, 69 ADMIN. L. REV. 83, 116 (2017) (mentioning the 

complexity of systems as reasons for more expert regulation). In a twist, this Article seeks to extend 

Tutt’s thesis calling for an “FDA for algorithms” to call for an FDA for algorithms—for the FDA. 

 82. See Arianne Freeman, Predicate Creep: The Danger of Multiple Predicate Devices, 23 

ANNALS HEALTH L. ADVANCE DIRECTIVE 127, 127–28 (2013). 

 83. 1195 out of 1247 devices were approved through 510(k). 
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problems in device safety and efficacy from small but compounding changes 

propagate through predicate chains in a process known as “predicate creep.”84 

Devices can also have multiple immediate predicates, each covering a separate 

range of functionality. For example, the DePuy ASR XL hip replacement system 

had six immediate predicates, none of which covered the full set of functionality 

in combination.85 Combining functions present new, unpredictable sources of 

risk, risks that are not considered by the 510(k) process. 

Criticisms of 510(k) abound, generally centering on the facts that the 510(k) 

allows devices that have never been formally evaluated by the FDA for safety 

and effectiveness to serve as predicates,86 and that the FDA allows new devices 

to be based on predicates demonstrated to be unsafe or ineffective. 87  The 

pathway received criticism as an overused loophole88 within two years after its 

creation. Even the FDA has expressed awareness of the bad optics of allowing 

devices to be based on decades-old predicates. The FDA released a statement in 

2018 expressing an intention to make public a list of all medical devices based 

upon a predicate greater than ten years old.89 Of course, a list does not prevent 

old predicate use, nor does it address the fact, as some have pointed out, that 

devices with newer predicates are not necessarily any safer or more effective 

than devices with older predicates.90 

The predicate chaining problem is particularly concerning for AI devices 

because AI devices are being predicated on non-AI devices. The figure below 

illustrates the predicate chain of an AI device called WRDensity (K202013) 

developed by Whiterabbit.ai and approved in 2020.91 The product is marketed as 

using AI to interpret breast density imaging.92 WRDensity is listed at the top of 

the figure, with predicates proceeding chronologically downward. The blue 

 

 84. See Freeman, supra note 82, 128. 

 85. George Horvath, Empirically Assessing Medical Device Innovation, 25 MINN. J.L. SCI. & 

TECH. 73, 109 (2023); Freeman, supra note 82, at 135. 

 86. See e.g., Jonathan J. Darrow, Jerry Avorn & Aaron S. Kesselheim, FDA Regulation and 

Approval of Medical Devices: 1976-2020, 326 JAMA 420 (2021). 

 87. See Flaherty, supra note 73, at 919 (referring to statements by the Eleventh Circuit Court of 

Appeals in Goodlin, further noting a 20-hour average review turnaround for 510(k) applications). 

 88. Foote, supra note 65; Marilyn Uzdavines, Dying for a Solution: The Regulation of Medical 

Devices Falls Short in the 21st Century Cures Act, 18 NEV. L.J. 629 (2017). 

 89. U.S. FOOD AND DRUG ADMIN., OFFICE OF THE COMMISSIONER, STATEMENT FROM FDA 

COMMISSIONER SCOTT GOTTLIEB, M.D. AND JEFF SHUREN, M.D., DIRECTOR OF THE CENTER FOR 

DEVICES AND RADIOLOGICAL HEALTH, ON TRANSFORMATIVE NEW STEPS TO MODERNIZE FDA’S 

510(K) PROGRAM TO ADVANCE THE REVIEW OF THE SAFETY AND EFFECTIVENESS OF MEDICAL 

DEVICES (2018), https://wayback.archive-

it.org/7993/20190206212012/https://www.fda.gov/NewsEvents/Newsroom/PressAnnouncements/ucm

626572.htm. 

 90. See Gerke, supra note 41, at 476–77. 

 91. 510(k) approval number K202013, product code QIH (Automated Radiological Image 

Processing Software). As a brief aside, this is one of the most common product categories for AI/ML 

devices, subject to special controls irrelevant to the operational mechanisms of the devices. 

 92. WRDensity, WHITERABBIT.AI, https://www.whiterabbit.ai/wrdensity (last visited July 29, 

2024). 
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highlighted devices are considered AI-enabled by the FDA, while the others are 

not. This is just a partial predicate chain that doesn’t show the full predicate 

history; the FDA did not retain predicate records for this device earlier than 1991. 

 

Figure 2: Timeline of WRDensity’s predicate chain. Devices highlighted in blue 

are classified by the FDA as AI/ML medical devices. 

 

This pattern of predicating AI devices on non-AI devices is extremely 

common. Yet such predicate chaining should only be possible with an extremely 

permissive interpretation of the statutory definition of “substantial equivalence,” 

from 21 U.S.C. § 360c: 

 

(i) Substantial equivalence 

(1)(A) For purposes of determinations of substantial equivalence under 

subsection (f) and section 360j(l) of this title, the term “substantially 

equivalent” or “substantial equivalence” means, with respect to a device 

. . . that the device has the same intended use as the predicate device and 

. . . the device— 

(i) has the same technological characteristics as the predicate . . . , or 

(ii)(I) has different technological characteristics . . . (II) does not raise 

different questions of safety and effectiveness than the predicate device. 

(B) For purposes of subparagraph (A), the term “different technological 

characteristics” means . . . that there is a significant change in the 

materials, design, energy source, or other features of the device from 

those of the predicate device.93 

 

 

 93. 21 U.S.C. § 360c(h)(i). 
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To summarize, a device can demonstrate substantial equivalence with a 

predicate in one of two ways: (1) having the same intended use and technological 

characteristics as the predicate device or (2) having different technological 

characteristics but the same intended use and demonstrably equivalent safety to 

the predicate device, without raising different questions of safety or 

effectiveness. Reviewers may use clinical or scientific data to support these 

findings, but only if they deem it necessary.94 

The first method of demonstrating substantial equivalence—showing that 

a device has the same technological characteristics as its predicate—seems to be 

a reasonable standard by which to establish equivalence for physical and 

software medical devices, depending on the level of specificity. This type of 

evaluation does not work for AI systems. ML models, even those with identical 

architectures trained on the exact same data, have no guarantee of exhibiting 

similar performance. This is true for even seemingly minor adjustments. The 

most common method of “updating” medical ML models is by replacing one or 

more layers of a model with new, randomly initialized layers.95 The idea is that 

retaining (and often “freezing”) most of the existing layers of a model retains 

useful learned features from the previous model, while allowing the replaced, 

reinitialized layers to learn from new data. Training models this way requires far 

less computation, and therefore expense, than training models from scratch, but 

there is no guarantee that retraining a few layers of a well-established model will 

yield models that learn the same features. One study trained four identical models 

with a convolutional architecture from scratch with random initializations and 

discovered that while some learned features were reliably expressed across 

models, other learned features had no analogs in their twin models.96 Another 

study demonstrated a similar result on another model architecture, an encoder 

transformer. Encoder transformers LLMs transform text into numerical 

representations of semantic meaning. One of the most widely used early encoder 

models, BERT (Bidirectional Encoder Representations from Transformers), is 

used frequently as a base model for retraining on specific textual domains (e.g., 

medical text).97 The study tested this method of retraining on BERT multiple 

 

 94. Id. § 360c(h)(i)(D)(i) (“Whenever the Secretary requests information to demonstrate that 

devices with differing technological characteristics are substantially equivalent, the Secretary shall only 

request information that is necessary to making substantial equivalence determinations. In making such 

request, the Secretary shall consider the least burdensome means of demonstrating substantial 

equivalence and request information accordingly.”). 

 95. Lotta M. Meijerink, Zoë S. Dunias, Artuur M. Leeuwenberg, Anne A.H. de Hond, David 

A. Jenkins, Glen P. Martin, Matthew Sperrin, Niels Peek, René Spijker, Lotty Hooft, Karel G.M. Moons, 

Maarten van Smeden & Ewoud Schuit, Updating Methods for Artificial Intelligence-Based Clinical 

Prediction Models: A Scoping Review, 178 J. CLIN. EPIDEMIOL. 111636 (2025). 

 96. Yixuan Li, Jason Yosinski, Jeff Clune, Hod Lipson & John Hopcroft, Convergent Learning: 

Do Different Neural Networks Learn the Same Representations?, ARXIV 1, 5, 9 (Feb. 28, 2016), 

https://arxiv.org/abs/1511.07543. 

 97. The most pervasive use of encoder models is to find chunks of text with similar meaning in 

a large document library. Encodings with similar meanings are generally closer together. This applies 

to question- answering too; a question will generally have an encoding that is close to its answer. Jiajia 
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times with different random initializations of the final layer.98 The study found 

that even reinitializing just the final layer of BERT yielded extremely high 

variances in model accuracy (spanning tens of percentage points). The “same 

technological characteristics” test for equivalence has no objective relevance to 

model function and performance and should not be a basis for a finding of 

substantial equivalence for medical AI systems. 

As for the second method of establishing substantial equivalence—basing 

a device on a predicate with different technological characteristics—it is unclear 

by what standards the FDA determines whether a device (a) demonstrates at least 

equivalent safety to, or (b) raises “different questions of safety or effectiveness” 

from its predicate. The FDA’s approval history of AI devices based on non-AI 

predicates seems to demonstrate that the FDA takes the optionality of reviewing 

supporting clinical or scientific evidence very seriously. Data bears this theory 

out: a 2024 study revealed that only 3% of approved AI devices included the 

disclosure of a clinical trial by the manufacturer.99 

As written, the enabling statute for 510(k) is problematic for medical AI, 

given that similarity of technological characteristics is not relevant to the safety 

or effectiveness for AI systems. Some posit that the only way to fully address the 

question of safety for AI systems is through mandatory clinical testing and 

randomized controlled trials.100 A 2022 review examining the performance of 

deep learning-based diagnostic radiology systems supports this contention.101 

The review compiled the accuracy of these AI radiology systems on data external 

to their training and validation sets. It found that 70 out of 86 systems exhibited 

decreased performance on external data. About half of the systems exhibited 

marginal accuracy decreases of 5% or less, while the others performed worse, 

with a few exhibiting over 20% reduction in accuracy. This review clearly shows 

that internal validation of model performance is almost always insufficient to 

predict real-world performance. Actual clinical testing and validation is critical 

for determining the safety and efficacy of medical AI. 

 

Wang, Jimmy X. Huang, Xinhui Tu, Junmei Wang, Angela J. Huang, M.D. Tahmid Rahman Laskar & 

Amran Bhuiyan, Utilizing BERT for Information Retrieval: Survey, Applications, Resources, and 

Challenges, 56 ACM COMPUTING SURVS. (2024). 

 98. Jacob Devlin, Ming-Wei Chang, Kenton Lee & Kristina Toutanova, BERT: Pre-Training 

of Deep Bidirectional Transformers for Language Understanding, ARXIV (May 24, 2019), 

https://arxiv.org/abs/1810.04805. 

 99. Geeta Joshi, Aditi Jain, Shalini Reddy Araveeti, Sabina Adhikari, Harshit Garg & Mukund 

Bhandari, FDA-Approved Artificial Intelligence and Machine Learning (AI/ML)-Enabled Medical 

Devices: An Updated Landscape, 13 ELECTRONICS 498, 509 (2024). 

 100. See, e.g. Thomas Y.T. Lam, Max F.K. Cheung, Yasmin L. Munro, Kong Meng Lim, Dennis 

Shung & Joseph J.Y. Sung, Randomized Controlled Trials of Artificial Intelligence in Clinical Practice: 

Systematic Review, 24 J MED. INTERNET RSCH. e37188, 2022. 

 101. Alice C. Yu, Bahram Mohajer & John Eng, External Validation of Deep Learning 

Algorithms for Radiologic Diagnosis: A Systematic Review, 4 RADIOL.: A.I., 2022. 
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C. AI Off-Label: Systems Without Guardrails 

Mandatory clinical testing of medical AI for its intended indications and 

purposes would go a long way in ensuring purpose-specific safety and efficacy, 

but medical AI faces another safety issue in that the medical device regulatory 

framework is not currently equipped to mitigate off-label uses of AI systems. 

Off-label use refers to the use of medical products in ways that are inconsistent 

with the purposes or indications for which the products were approved. For 

drugs, safe dosage thresholds established during mandatory clinical trials partly 

mitigate the danger of off-label use. Under device regulation, the complete lack 

of testing requirements means that analogous safe limits of AI device usage 

never have the opportunity to be evaluated. 

What makes off-label use of AI systems uniquely risky is that, by dint of 

their ML nature, they often have inherent potential applicability that exceeds 

their approved purposes and indications. For example, the Brainomix 360 Triage 

Stroke102 is an AI system approved for triage of medical images for indications 

of large vessel occlusion or intracranial hemorrhage (signs of stroke). The 

system’s sole function is to send notifications to a physician, flagging suspected 

cases of stroke for priority human review. The fact that the model is used to flag 

images for signs of stroke, however, implies that the underlying ML model is 

trained for the task of diagnosis, even if it is not supposed to be independently 

used for diagnosis. Brainomix 360 Triage Stroke and devices like it generally do 

not provide highlighted or segmented images, nor any analysis to doctors beyond 

notification, but it is conceivable that “Triage” AI could end up being used off-

label as a source of primary diagnosis rather than as simple triage. If, through 

use in practice, doctors find subjectively that a triage AI’s notifications 

frequently correlate with positive diagnosis, they may eventually end up relying 

on it as de facto diagnostic criteria. Should such reliance become common, the 

off-label usage may enter general standards of care, without any empirical off-

label study of reliability. Once a treatment enters the standard of care, its uses 

can persist for years before being found ineffective or dangerous. 103 

Inappropriate reliance on non-diagnostic medical AI recommendation systems 

already show evidence of enhancing “correct” decision biases, while magnifying 

“incorrect” decision biases to a much greater degree in medical decision-

 

 102. Letter from Jessica Lamb, Assistant Dir., Imaging Software Team, Ctr. for Devices & 

Radiological Health, to Brainomix Limited (Nov. 6, 2023), 

https://www.accessdata.fda.gov/cdrh_docs/pdf23/K232496.pdf (last visited July 19, 2024). 

 103. See George Horvath, Off-Label Drug Risks: Toward a New FDA Regulatory Approach, 29 

ANNALS HEALTH L. & LIFE SCIS. 101, 102 (2020). 
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makers. 104  Some hypothesize that fear of liability may even encourage 

practitioners to rely more on AI outputs than their own judgment.105 

An article by Meera Krishnamoorthy, Michael W. Sjoding, and Jenna 

Wiens106 framed the problem of ensuring patient safety in the face of off-label 

use of AI as a problem of evaluative methods. The article defined two evaluative 

paradigms for AI systems: Empirical and Mechanistic. Empirical evaluations 

were evaluations in which AI models were tested in an off-label setting, with a 

sufficient volume of test cases to measure the AI model’s effectiveness in the 

case of off-label use. Mechanistic evaluations were described as “qualitative 

evaluation of the difference between the off-label use and the approved use,”107 

and only possible when the decision-making processes of the AI system involved 

were well understood, or in other words, interpretable. 

 

Figure 3: Krishnamoorthy’s “spectrum of scientific support for off-label uses” 

of AI models108 

 

The article’s discussion of evaluative methods is not particularly useful in 

providing solutions to the off-label AI problem, but the Empirical/Mechanistic 
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(2025). W. Nicholson Price II, Clinicians in the Loop of Medical AI, 74 EMORY L.J. 1265 (2025). 
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Intelligence Models in Healthcare, 30 NAT. MED. 1525 (2024). 

 107. Id. at 1526. 
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dichotomy is a good framing for why medical device regulation does not work 

for off-label AI and what might work better. 

Medical device risk assessment and 510(k) are both based on qualitative, 

mechanistic evaluations of devices. These types of evaluations work for devices 

that are interpretable in their form and function. Take, for example, the 

Peripherally Inserted Central Catheter (PICC). A PICC is, in basic terms, a tube 

inserted into a vein and directed through vasculature for long-term intravenous 

access. The FDA-approved parameters for PICC usage are very specific: PICCs 

must have a diameter between 3Fr and 6Fr; have a single, double, or triple lumen; 

must be inserted by modified Seldinger technique; and must be guided by 

ultrasound in the deep veins of the arm.109 Approved method and indication 

aside, PICCs are used off-label with a huge variety of insertion techniques, 

insertion sites, and treatment indications. These off-label uses were evaluated by 

matching the physical properties of the PICC (e.g., diameter, number of lumens, 

pressure, flow rate) to the physical properties of the intended site of use. The 

PICC’s structure and function clearly define the bounds of the PICC’s potential 

safe uses. 

Contrast the off-label uses of PICCs with those of a drug like Adderall. 

Adderall was approved for use in ADHD treatment, but empirical testing 

revealed loss of appetite as a side effect. One physician, Dr. Fuad Ziai, prescribed 

Adderall to approximately 800 children for the purpose of weight loss, a clinical 

target that had nothing to do with the intended mechanistic purpose of 

Adderall.110 As with many other drugs, the clinically viable side effects were not 

predictable through mechanistic analysis, nor could reasonable safe dosages for 

other purposes be determined without empirical testing. 

Off-label use of devices, drugs, and biologics is common, expected, and 

often essential in the practice of medicine. Such uses have value in both tailoring 

care and promoting innovation in healthcare delivery.111 Many off-label uses 

have achieved acceptance as the standard of care for particular indications112 and 

are sometimes the only way to use medical products to treat populations (e.g., 
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pediatric populations), for whom clinical testing is not possible for ethical or 

practical reasons.113 

Given the inherently experimental nature of off-label use, one might expect 

a higher frequency of negative outcomes than seen in practice. This dearth of 

negative outcomes is likely attributable to using the proper type of safety analysis 

for a given product type: mechanistic evaluative structures for interpretable 

medical devices and empirical evaluations for non-interpretable drugs. Shifting 

the evaluation method of non-interpretable AI systems from mechanistic to 

empirical will not guarantee safe off-label uses in isolation. Real-world clinical 

trials must be instituted for AI to study actual practitioner usage behaviors. 

IV. 

PATHS FORWARD FOR REGULATING MEDICAL AI 

The current FDA approval framework for medical devices, while arguably 

adequate for traditional devices, is poorly suited to ensuring the safety and 

efficacy of medical AI systems. As discussed previously, this poor fit is 

attributable to (1) improper scoping of the term “medical device” to include 

intangible constructs like software and ML models, (2) effectively meaningless 

definitions of risk, (3) the 510(k) substantial equivalence loophole, and (4) the 

lack of effective safety evaluations for off-label uses of AI systems. Three 

potential paths of regulatory reform present themselves: (1) incremental, targeted 

reforms to medical device regulation that better accommodate the unique 

characteristics of AI systems, (2) reclassification of AI into the more suitable 

regulatory framework for drugs, and (3) creation of a new center within the FDA 

tasked with evaluating AI systems as a new class of medical product. 

A. Incremental Reforms to Medical Device Regulation 

Accommodating medical AI systems within the umbrella of medical device 

regulation has been the focus of the FDA and most AI policy scholars engaging 

with medical device regulation.114 The framing of medical AI as “device” is 

mainstream.115 AI is generally seen as a unique type of SaMD.116 The FDA has 

 

 113. See David A. Simon, Off-Label Innovation, 56 GA. L. REV. 701, 740–42 (2021) (Simon 
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adoption of Electronic Health Record systems.). 
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BYU L. REV. 1551 (2020); supra note 54. 
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AI-enabled devices predate the IMDRF definition of SaMD, AI-Enabled Medical Devices are a 

subcategory within SaMD according to the FDA webpage.). 
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attempted, and scholars have suggested, reforms to better ensure safety and 

efficacy of AI systems, 117  but such reforms tend to be limited by legacy 

structures like 510(k) that will be difficult to modify in a way that meaningfully 

addresses AI safety and efficacy without upending many of the existing systems 

of traditional device regulation. 

For its part, the FDA has been hard at work altering device regulation to 

accommodate medical software and AI systems, but in a direction that seems 

uncertain to better address AI safety. The FDA is pushing for a Total Product 

Life Cycle (TPLC) paradigm of regulation. 118  This new TPLC approach 

ostensibly seeks to harmonize premarket review, postmarket surveillance, and 

compliance throughout a device’s lifecycle by creating centralized databases for 

device information and new postmarket surveillance mechanisms, like the 

National Evaluation System for health Technology (NEST). TPLC also 

represents a shift away from premarket evaluation and towards postmarket 

monitoring and surveillance.119 A significant catalyst for the TPLC approach 

was the need to accommodate the rapid proliferation of software medical 

devices. 120  Unlike physical devices, software development and maintenance 

require constant updates and patching. The idea is that a system of postmarket 

surveillance and monitoring would presumably accommodate software better 

than requiring new premarket applications for minor modifications to software. 

The FDA recently implemented Pre-determined Change Control Plans (PCCPs) 

for software and AI devices, allowing updates without new premarket filings.121 

The FDA justified this shift away from premarket safety evaluation with a 

new, alternative philosophy of risk. Rather than seeing its role as protecting 

patients from untested medical devices before they enter the market, the FDA 

now considers “a patient’s inability to access a potentially life-saving or life-

sustaining treatment as a safety concern” and “may determine that its benefits 

outweigh the greater uncertainty about its risks if appropriate risk mitigations are 

taken (such as labeling).”122 

 

 117. See Gerke, supra note 41 (expressing some optimism for the 2017 pilot parallel 

performance-based pathway for AI, and arguing that AI Clinical Decision Support Software should be 
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 119. See Cortez, Digital Health, supra note 12, at 16. 
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It is unclear whether the FDA’s shift towards a TPLC framework will lead 

to a more robust safety monitoring environment or go the way of previous 

postmarket surveillance attempts. According to a 2024 report by the Government 

Accountability Office, the FDA is devoting resources to this new framework.123 

However, the FDA noted that there is a significant gap between its projected 

needs and the funding allocated by the government. Funding-related or not, the 

FDA has a history of poor follow-through on postmarket monitoring for medical 

devices. The FDA has run several such initiatives over the past few decades, 

including the Medical Device Reporting System, the Medical Product Safety 

Network, Sentinel, NEST, and the Manufacturer and User Facility Device 

Experience (MAUDE) database. All of these efforts have been plagued by 

incompleteness, inaccuracies, poor compliance, and inconvenient data 

structures.124 Even the FDA itself states that given the poor data quality of 

medical device reports in MAUDE, the database is not intended to be used to 

evaluate rates of adverse events or establish cause.125 While such history is not 

necessarily determinative of the future, the latest TPLC monitoring initiative 

seems to have a low probability of accomplishing its stated goals.  

Given sufficient resources, however, a TPLC approach to medical AI (that 

supplements rather than replaces premarket testing) has potential merit. Software 

development and ML model building are uniquely susceptible to unexpected 

behavior and security vulnerabilities, especially given the intractability of 

reviewing every potential execution state of a piece of software and its 

component libraries.126 After approval and during deployment, software and AI 

systems require constant testing, review, and adjustment to ensure safe operation. 

To address this constant need for patching and updating software under the 

TPLC framework, the Food and Drug Omnibus Reform Act of 2022 granted the 

FDA express authority to implement PCCPs for software and AI devices. The 

FDA, along with Canadian and U.K. agencies, subsequently released a guidance 

document outlining the process by which developers may update AI devices 

without a new premarket authorization, so long as detailed plans for forthcoming 

updates are provided in the device’s initial marketing submission.127 
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This system of pre-determined software updates, while useful for bug-

fixing for software, does not translate particularly well to updating ML models, 

as discussed in Section II.B. While industry generally views the application of 

PCCPs to modification of AI systems positively, 128  there is significant 

uncertainty as to what constitutes an update with the potential to affect the safety 

or efficacy of an AI model. Changing something as innocuous as the random 

noise pattern used to initialize a fine-tuning layer can cause drastic changes in 

model behavior and performance.129 This is not a problem for software, given 

that the human in charge of updating generally knows specifically which features 

and functions are being updated and what the exact intended change in 

functionality should be. 

Furthermore, while the FDA’s guidance on premarket submissions 

encourages validation of AI-DSFs and provides examples of how to do so,130 

there are no standards or explicit requirements for validation practices. Thus far, 

the comprehensiveness and representativeness of validation studies that have 

resulted in AI/ML device approvals have varied widely, with over half of studies 

failing to report information as basic as sample size, and fewer than 2 percent 

including a published scientific study.131 

The FDA’s attempts to regulate AI devices have been at least responsive to 

the unique characteristics of AI systems, but there is little indication of whether 

these modifications (which take the form of additional reporting standards about 

AI model and training data characteristics)132 will serve the FDA’s mandate to 

ensure the safety and efficacy of AI (and other) devices. A significant obstacle 

to making AI devices safe under the medical devices framework is the limitations 

of the framework itself, most notably the 510(k) system of approval by 

substantial equivalence. The FDA piloted an alternative pathway for AI/ML 

device approval that is parallel to traditional 510(k) and a subset/modification of 

De Novo. This manufacturer pre-certification pilot program sought to partially 

substitute good company culture for traditional assessments of device safety.133 
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The FDA partnered with nine companies that it deemed excellent in several 

criteria, including quality, patient safety, clinical responsibility, cybersecurity 

responsibility, and proactivity. Software devices from these companies went 

through an alternative streamlined approval pathway. While this pilot program 

was met with some approval,134 some senators criticized it as reaching beyond 

the FDA’s statutory authority, a point that the FDA conceded at the end of the 

pilot program.135 Without additional statutory authority, the FDA is limited in its 

ability to create alternative regulatory pathways that fall outside of traditional 

premarket approval, De Novo, and 510(k). 

If medical AI systems must be kept under the ambit of medical devices, two 

interventions may be prudent: First, the language of FDCA section 513(i)(1)(A) 

could be altered to require that an AI device only claim a predicate if it confirms 

at minimum equivalent performance and reliability to the predicate device when 

tested on a current, recently compiled validation set not included in its training 

data. Such a test need not be a comprehensive clinical trial, but the testing 

protocol should demonstrate equivalent or better performance to a statistically 

significant degree. 

Second, the Food and Drug Administration Modernization Act could be 

amended to allow the FDA to deny 510(k) submissions for uses other than the 

manufacturer’s proposed intended use of the device. In many AI 510(k) 

submissions, the device is more capable than the manufacturer-defined “intended 

use” suggests. Allowing manufacturers of AI devices to market devices with off-

label capability is dangerous because, unlike drugs, where the FDA can set 

toxicity thresholds for safe consumption, AI devices do not possess analogous 

criteria for untested off-label use. Additionally, if an AI device has functionality 

beyond the intended use, there is a very real danger that practitioners will use the 

additional functionality regardless of recommendations. 

B. Category Switch: Reclassifying Medical AI as Drugs 

The various efforts of the FDA and others to square medical AI with device 

regulation indicate a general recognition that medical AI systems are difficult to 

accommodate within the traditional structures of medical device regulation. 

Instead of trying to continue to force this fit, reclassifying AI systems as drugs 

may be a more practical solution. 

Reclassification makes sense when considering the characteristics of 

articles regulated as drugs. Drugs are the original non-interpretable medical 

“black box.”136 The basic chemical properties of a drug are characterizable, but 

tracing out the full web of biochemical pathways a drug interacts with or disrupts 

is nearly impossible, and there is no guarantee of understanding even if it were 
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possible to do so.137 Similarly, the structural architecture of an ML model is 

characterizable, but the magnitudes of learned parameters and nonlinear, 

entangled relationships between network elements created make interpretation 

of model features and mechanisms effectively impossible. 

As with drugs, the only way to verify the safety and effectiveness of AI 

systems is to test them empirically. ML models are generally first validated 

against a portion of their training set left unused for the specific purpose of 

verifying that the ML model is learning representative features.138 This unused 

validation set can also be used as a signal to stop training before the model starts 

overfitting (i.e. memorizing its exact dataset rather than generalizable 

features). 139  This validation by dataset segmentation, however, does not 

necessarily translate to real-world performance. If the training and validation set 

is pulled from a single source of data, overfitting on the unique characteristics of 

the single data source can still occur. The most reliable assessment of 

performance requires testing against data that is representative of the 

characteristics of the population the ML model will be used on, collected under 

real-world conditions.140 

ML models require current, real-world data of their target populations, just 

as drugs require clinical trials that include members of their target populations. 

This is not to say that clinical trials for AI systems will necessitate the same 

format, phase structuring, and general expense as drug trials. Unlike drugs, many 

candidate models can be trained on and validated against the same datasets 

simultaneously. Organizations are developing Medical AI benchmarks to push 

for evaluative and comparative standards for medical systems, though as of yet 

there is no regulatory recognition of these.141 ML Models can be discarded and 

retrained as many times as a developer’s compute budget can accommodate. 

Most importantly, for most medical AI applications, tests need not require the 
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constant participation of test subjects; if relatively recent real-world data on a 

representative population and condition exists, data need not be recollected for 

every ML system directed at that population and condition. Sharing of curated 

datasets for AI training has become commonplace on platforms like Hugging 

Face. 142  The same could potentially be done for medical data, under the 

supervision of the FDA or another standards body. Of course, clinical trials of 

ML models will require at least some component of real-world clinical 

application by practitioners for final safety and efficacy evaluation. 

Of course, medical AI systems are not a perfect fit for drug regulation for 

reasons of institutional expertise, efficiency, and long-term fit. There may be a 

high-level conceptual alignment between AI systems and drugs, but the practical 

differences between drugs and AI will add complications. First, CDER would 

have to invest in institutional expertise in AI, an investment that would only be 

useful in a siloed set of AI-related concerns. In contrast, the current regulator of 

AI-enabled devices, CDRH, regularly deals with all types of technology; skills 

and knowledge would likely be more transferable across the center. Additionally, 

dealing with AI’s practical relationship with software could be problematic. 

Even if software algorithms and nonlinear statistical models are conceptually 

different “kinds,” software enables the training and inference of AI. Every new 

medical product involving an AI system would have to be first considered a 

combination product, unless CDRH relinquished software to CDER, which 

makes little sense, given that software does not share any regulable properties 

with drugs. CDER could potentially be assigned authority over only those 

software systems that interact with AI, but this would result in regulatory 

duplication of concerns and could potentially shift more software from CDRH 

to CDER over time. Drug regulation of AI will also be muddied by software’s 

update problem. While evaluating each new version of an ML model with a new 

Investigational New Drug Application is arguably the proper way to ensure AI 

safety and efficacy, software updates to training and inferencing algorithms may 

necessitate awkward regulatory carveouts. Finally, regarding long-term 

regulatory fit, there is no guarantee that AI technologies will evolve in a direction 

that will share essential characteristics with drugs. Current types of AI systems 

will probably remain, but the likelihood that future AI technologies will invoke 

entirely new sets of regulatory concerns within the next couple of decades is very 

high. 

C. A New Center for Medical AI Evaluation and Research 

While both CDRH and CDER could work in the short term, neither is likely 

to be a good long-term regulatory home for medical AI technologies. The main 

problem with homing medical AI within either center is that both centers are 
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primarily in the business of regulating medical products. AI technologies are 

evolving rapidly, with existing medical AI systems already blurring the lines 

between products and practitioners. 

For example, RayStation, 143  an AI-enabled software radiation therapy 

device approved in March 2025, processes radiological images to generate 3D 

models of a patient’s internal organ systems and uses that model to 

autonomously plan and robotically execute proton beam destruction of identified 

tumor tissue. 

Is it proper to classify an AI system that reads MRIs, generates treatment 

plans, calculates therapeutic dosages, and then executes that plan as a “device”? 

Is a physician’s action of clicking an “execute treatment” button a transfer of 

responsibility from the AI system or manufacturer to the physician or not? Does 

the FDA have regulatory authority over the treatment decisions made by AI, or 

does that fall outside of the FDA’s purview as practice of medicine? Sometime 

in the not-too-distant future, the FDA will have to address these and similar 

questions. A new center dedicated only to medical AI technologies would be best 

positioned to evaluate and respond to rapid changes in AI technology and 

statutory directives. 

In the wake of significant FDA workforce cuts in 2025,144 opening and 

staffing a new center is likely not high on the FDA’s list of priorities. The Trump 

administration, however, recently announced new priorities under America’s AI 

Action Plan, specifically tasking the FDA and SEC with enabling the creation of 

“regulatory sandboxes” where “researchers, startups, and established enterprises 

can rapidly deploy and test AI tools while committing to open sharing of data 

and results.”145 The creation of a new center devoted specifically to testing and 

evaluating AI technologies may be surprisingly politically viable, given that the 

Action Plan also includes initiative goals like “Build an AI Evaluations 

Ecosystem,” “Build World-Class Scientific Datasets,” and “Advance the Science 

of AI.”146 

A new center—let’s call it the Center for Medical AI Evaluation and 

Research (CMAIER)—could present the opportunity not only to establish 

meaningful standards for safety and efficacy of AI systems, but also to promote 

innovation as consonant with—rather than in tension with—the pursuit of safety 

and efficacy. The center, in line with AI Action Plan priorities, could curate 

medical training datasets and create benchmarking resources in collaboration 

 

 143. Letter from Lora D. Weidner, Assistant Dir., Radiation Therapy Team, Ctr. for Devices and 

Radiological Health, to RaySearch Laboratories AB (Apr. 4, 2025), 

https://www.accessdata.fda.gov/cdrh_docs/pdf24/K240398.pdf (last visited Aug. 4, 2025). 

 144. Ahmed Aboulenein & Maggie Fick, Trump Layoffs Begin to Erode FDA Drug Review 

System, REUTERS, Apr. 4, 2025, https://www.reuters.com/business/healthcare-pharmaceuticals/trump-

layoffs-begin-erode-fda-drug-review-system-2025-04-04/. 

 145. EXEC. OFF. OF THE PRESIDENT, AMERICA’S AI ACTION PLAN 5 (2025), 

https://www.whitehouse.gov/wp-content/uploads/2025/07/Americas-AI-Action-Plan.pdf. 

 146. Id. 
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with other government agencies hosting open datasets, including NSF, NIH, 

CDC, and NIST. Perhaps there would also be an opportunity not only to host 

datasets, but also to establish libraries with CMAIER-validated open medical 

models created by universities and technology companies, such as Google’s 

MedGemma model.147 

The most critical reason for the creation of a center like CMAIER, however, 

is the category-defying potential of AI technologies. Medical AI has already 

been separated into regulated medical devices and unregulated clinical decision 

support software, a distinction that is unclear and could either sharpen or further 

blur as AI technology develops. AI technologies may also diverge in nature 

(particularly with the future possibility of adaptive AI, and possibly even 

licensed practitioner AIs), creating categories that require more granular 

differentiation than CDRH has been able to provide. Medical AI has the potential 

to grow into a category containing as broad and diverse a set of concerns as those 

already regulated by CDER or CDRH today. 

V. 

CONCLUSION 

The FDA’s primary mandate with respect to medical devices is to protect 

the public by ensuring that every device that passes FDA review is safe and 

effective. While the regulatory systems created to carry out this mandate may 

have worked for the pre-digital devices of the late 1970s and their analog 

successors, the FDA’s inability to recognize and adapt to critically divergent 

aspects of new technologies, like software and ML, has resulted in the failure of 

device regulation to stop an accelerating flood of effectively untested, 

unvalidated AI technologies from entering medical practice. Over 1,200 AI-

enabled devices have slipped through the 510(k) regulatory sieve, claiming 

equivalence with technologies that share category and purpose with their 

successors, but little else. 

Instead of shoring up regulatory walls around AI in response, the FDA has 

enabled rubber-stamping AI device approvals, leaving the rigor and validity of 

manufacturers’ internal testing practices underexamined. The FDA has also been 

opening the AI approval floodgates wider by pursuing a Total Product Lifecycle 

framework, weakening premarket review not just for AI systems but for all 

medical devices. 

In many respects, the FDA has changed very little in the past forty years. 

The FDA of 1983 approved the Therac-25 radiation therapy device via 510(k) 

and did not meaningfully change software regulation even after the Therac-25’s 

software glitch lethally irradiated several patients. Fast forward to the FDA of 

 

 147. GOOGLE RESEARCH & GOOGLE DEEPMIND, MEDGEMMA TECHNICAL REPORT (July 15, 

2025), https://arxiv.org/abs/2507.05201. 
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2025 that has just approved RayStation, a high-tech AI cousin of Therac-25, via 

510(k)—we can only hope that the similarity ends there. 

Meaningful reform of medical AI regulation will require more than 

incremental adjustments to medical device regulation; real change will require 

the FDA to finally recognize the essential differences between devices, software, 

and AI. Forty years of treating revolutionary, category-defying technology as 

Brannigan’s “new kind of bedpan” precipitated the current, fundamentally 

broken system of medical AI regulation. FDA leadership will recognize the need 

for action before a preventable AI-driven tragedy occurs. The current 

presidential administration’s zeal for AI development could be the perfect 

opportunity for the FDA to reboot AI regulation and reaffirm its commitment to 

the safety and efficacy of medical AI technologies. 
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ABSTRACT 

Under its Abercrombie spectrum, trademark law grants 

“arbitrary” marks—like APPLE for computers or AMAZON for 

retail—its highest form of protection, treating them as equivalent to 

fanciful marks such as KODAK or EXXON. This Article challenges 

that foundational assumption. Unlike fanciful marks, which are 

invented and enjoy strong source-identifying capacity due to their 

novelty, arbitrary marks draw on existing language through 

catachresis: a rhetorical move that repurposes a common word in 

novel commercial context. In doing so, arbitrary marks generate 

layered metaphoric meanings that more closely resemble the 

associative leaps of suggestive marks, rather than the invented 

distinctiveness of fanciful ones. 
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Empirical research supports this reframing. Studies show that 

arbitrary marks underperform in measures of consumer recognition 

and brand clarity, casting doubt on their presumed strength. Yet 

despite these shortcomings, they remain doctrinally privileged—

largely, this Article argues, because the trademark system needs them. 

With trademark depletion and congestion accelerating, arbitrary 

marks offer a convenient legal loophole, allowing brand owners to 

appropriate familiar language without the evidentiary burden of 

proving secondary meaning. As a result, brand owners are 

incentivized to choose arbitrary marks for their high protectability 

grades, often to their own market detriment. 

This dynamic also carries broader cultural costs. When ordinary 

words like AMAZON or APPLE become proprietary, they displace 

shared meanings, subordinating public language to private branding. 

Trademark law, in this way, channels cultural symbols into 

commercial use to keep pace with semiotic demand. This Article 

argues for a doctrinal recalibration: arbitrary marks should be treated 

as presumptively weaker than fanciful ones—at or around the level of 

suggestive marks. More broadly, this inquiry exposes the conceptual 

fragility of the Abercrombie spectrum itself, and calls for a more 

honest reckoning with the values trademark law protects—and those it 

displaces. 
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I. 

INTRODUCTION 

It need hardly be added that fanciful or arbitrary terms enjoy all the 

rights accorded to suggestive terms as marks—without the need of 

debating whether the term is “merely descriptive” and with ease of 

establishing infringement.1 

 

Lawyers, judges, and scholars love taxonomies. We build elaborate 

frameworks—like trademark law’s Abercrombie spectrum—to impose order on 

legal chaos. But what happens when the categories we rely on begin to unravel? 

This Article explores that question through a critical examination of the so-called 

“arbitrary mark,” whose privileged place in trademark law may rest more on 

legal myth than linguistic, commercial, or cultural reality. 

The Abercrombie spectrum ranks marks by their inherent distinctiveness—

that is, their ability to identify source without proof of secondary meaning.2 At 

the top are fanciful marks like KODAK or EXXON: coined terms with no prior 

meaning. 3  Treated doctrinally as their near equals are arbitrary marks, like 

APPLE for computers or CAMEL for cigarettes—real words used in contexts 

deemed unrelated to their common meanings.4 Below them lie suggestive marks, 

such as COPPERTONE (sunscreen) or GREYHOUND (bus service), which 

require a metaphorical or conceptual leap from word to product.5 Though all 

three categories are presumed inherently distinctive, courts often treat arbitrary 

marks as among the very strongest, placing them alongside fanciful marks at the 

apex of trademark strength.6 

 

  

 

 1. Abercrombie & Fitch Co. v. Hunting World, Inc., 537 F.2d 4, 11 (2d Cir. 1976).  

 2. Id. at 4; infra Part II. 

 3. Abercrombie, 537 F.2d at 11; but see Jake Linford, Are Trademarks Ever Fanciful?, 105 

GEO. L.J. 731, 735 (2017) [hereinafter Fanciful?] (finding that many fanciful marks are not truly coined 

because they employ sound meaning). 

 4. Abercrombie, 537 F.2d at 11; see also Shivam Adarsh, Elliot Ash, Stefan Bechtold, Barton 

Beebe & Jeanne Fromer, Automating Abercrombie: Machine-Learning Trademark Distinctiveness, J. 

EMPIRICAL LEGAL STUD. 826, 830 (2024) (“Arbitrary and fanciful marks are understood to be the most 

highly inherently distinctive with suggestive marks understood to be less inherently distinctive.”). 

 5. Abercrombie, 537 F.2d at 10; but see Jake Linford, The False Dichotomy Between 

Suggestive and Descriptive Trademarks, 76 OHIO ST. L.J. 1367, 1409 (2015) [hereinafter Dichotomy] 

(explaining that suggestive marks have descriptive qualities given linguistic evidence). 

 6. Strong Trademarks, U.S. PAT. & TRADEMARK OFF., 

https://www.uspto.gov/trademarks/basics/strong-trademarks (last visited Mar. 19, 2026) (“Strong 

trademarks are typically creative or unique, setting you apart from your competitors.”); Jeanne Fromer, 

Against Secondary Meaning, 98 NOTRE DAME L. REV. 211, 228 (2022) (“Conceptual strength is based 

on where a valid mark falls on the Abercrombie spectrum: arbitrary and fanciful marks are the strongest, 

followed by suggestive marks, with descriptive marks as the weakest.”). 
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Figure 1: Guide to the Strength of Trademark Terms7 

 
 

But should they be? 

This Article contends that the legal treatment of arbitrary marks as 

equivalent to fanciful marks is—ironically—arbitrary. Unlike fanciful marks, 

which draw their strength from pure novelty (and often sound symbolism),8 

arbitrary marks function through a rhetorical device known as catachresis: the 

metaphorical displacement of a familiar word into an unfamiliar commercial 

context.9 In doing so, they are not empty vessels, but instead generate associative 

or symbolic meaning.10  In this way, arbitrary marks more closely resemble 

suggestive marks, which also operate via conceptual metaphor—a cognitive 

process where meaning is generated by mapping characteristics from one domain 

(the “source”) onto another (the “target”).11 Once we acknowledge the layered 

meanings in marks like AMAZON (vast, wild, overflowing),12 NIKE (victory, 

 

 7. Strong Trademarks, supra note 6. 

 8. Linford, Fanciful?, supra note 3. 

 9. Infra Section III.A.  

 10. Barton Beebe, The Semiotic Analysis of Trademark Law, 51 UCLA L. REV. 621, 671 (2004) 

[hereinafter Semiotic Analysis]; Dustin J. Marlan, Visual Metaphor and Trademark Distinctiveness, 93 

WASH. L. REV. 767, 797 (2018) [hereinafter Visual Metaphor].  

 11. Marlan, Visual Metaphor, supra note 10, at 772 (citing GEORGE LAKOFF & MARK 

JOHNSON, METAPHORS WE LIVE BY 5 (1980)); CHARLES FORCEVILLE, PICTORIAL METAPHOR IN 

ADVERTISEMENTS 4–6 (1990) (additional citations omitted); see Coach Servs., Inc. v. Triumph 

Learning LLC, 96 U.S.P.Q.2d 1600, at *18 (T.T.A.B. 2010), aff’d Coach Servs., Inc. v. Triumph 

Learning LLC, 668 F.3d 1356, 1378 (Fed. Cir. 2012) (“While the word ‘Coach’ is a personification of 

the act of instructing or tutoring for an examination, it is not sufficiently metaphorical to be suggestive.”). 

 12. Compare Steve Harvey, Metaphor Brand Names: The Pros and Cons of Metaphorical 

Business Names, FABRIK BRANDS (Feb. 15, 2023), https://fabrikbrands.com/branding-matters/brand-

naming/metaphor-brand-names-metaphorical-business-names/ (“Amazon is the moniker for the world’s 

largest and most popular online marketplace. The name connects to the ‘Amazon’ river, one of the 

biggest in the world, which helps to highlight the sheer size and diversity of the platform. With this 

moniker, Amazon tells its customers they can find a wide range of items for a huge selection of different 

needs.”), with Harald Sioli, The Amazon and Its Main Affluents: Hydrography, Morphology of the River 

Courses, and River Types, in THE AMAZON 127, 127 (Harald Sioli ed., 1984) (“The geological history 

of Amazonia . . . resulted in the formation of the greatest river system on earth.”). 
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triumph, aspiration),13 or CADILLAC (a French explorer and mythic origin of 

Detroit), the sharp boundary between “arbitrary” and “suggestive” begins to blur. 

Empirical research complicates the traditional hierarchy further. Fanciful 

marks tend to benefit from high consumer recognition due to their uniqueness 

and sound structure.14 Arbitrary marks, by contrast, frequently underperform on 

consumer measures of distinctiveness and brand association relative to other 

marks on the spectrum.15 Their catachrestic qualities may obscure, rather than 

clarify, source.16 Indeed, the meaning arbitrary marks carry is typically cultural 

rather than product-relevant—and as branding research confirms, “meaningful 

and suggestive words—which communicate directly relevant product 

characteristics—achieve better consumer recall of advertised product 

characteristics.” 17  These findings directly challenge the long-standing 

assumption that arbitrary marks are inherently strong. 

And yet trademark law continues to elevate them. Why? In part, because it 

believes it must. As empirical research has demonstrated, we are running out of 

trademarks, especially in the suggestive and descriptive range, where 

communicative accuracy and commercial appeal reside.18 Arbitrary marks offer 

 

 13. Compare Colleen Ryan, Brand Metaphors Are Powerful, Marketers Need to Treat Them as 

Such, THE RESEARCH AGENCY (Oct. 15, 2024), https://www.theresearchagency.com/insights/brand-

metaphors-need-terms-and-conditions (“Then there’s Nike, a brand named after the Greek Goddess of 

victory. The name is a metaphor for success and achievement, denoting feelings of athletic success to a 

primed audience of activewear fans.”), with Megan Mayfield, The Winged Victory: Nike in Ancient 

Greece, 20 STUDIA ANTIQUA 47, 47 (2021) (“Often seen in association with gods such as Zeus or 

Athena . . . Nike is an immensely important character in the story of Greek history, religion, and cultural 

thought.”). 

 14. Richard R. Klink, Creating Meaningful New Brand Names: A Study of Semantics and Sound 

Symbolism, 9 J. MKTG. THEORY & PRAC. 27, 27 (2001) [hereinafter Creating Meaningful] (indicating 

that products with brand names using sound symbolism to convey product-related information are liked 

better by consumers and positioned more strongly in their minds); Richard R. Klink, Creating Brand 

Names With Meaning: The Use of Sound Symbolism, 11 MKTG. LETTERS 5, 5 (2000) [hereinafter 

Creating Brand Names] (“If brand sounds can convey meaning, marketers will have a powerful set of 

tools, i.e. brand sounds, to better distinguish their products in an overcrowded marketplace.”). 

 15. Chiranjeev S. Kohli & Rajneesh Suri, Brand Names That Work: A Study of the Effectiveness 

of Different Types of Brand Names, 10 MARKET. MGMT. J. 112, 119 (2000) [hereinafter Brand Names] 

(“Recognition was high for descriptive, suggestive, and coined names. It was low for arbitrary names.”). 

 16. Infra Part IV. 

 17. Carsten Fink, Christian Helmers, Julian Kolev & Andrew A. Toole, On your Marks! 

Trademark Races and their Impact on Product Introductions (U.S. Pat. & Trademark Off., Economic 

Working Paper No. 2024-6, 2024), at 6; see Chiranjeev S. Kohli, Katrin R. Harich & Lance Leuthesser, 

Creating Brand Identity: A Study of Evaluation of New Brand Names, 58 J. BUS. RSCH. 1506, 1507 

(2005) (“A meaningful name is one that conveys relevant information about the product, or an important 

product attribute, or establishes a connection between the product and the product category. Marketing 

practice, as well as theoretical and empirical research, has suggested that meaningful brand names are 

easier to remember and recall than non-meaningful brand names, and also that meaningful brand names 

are generally preferred over non-meaningful brand names” (citations omitted)); Kevin Lane Keller, 

Susan E. Heckler & Michael J. Houston, The Effects of Brand Name Suggestiveness on Advertising 

Recall, 62 J. MKTG. 48, 49 (1998) (“[O]ne key consideration in choosing a brand name is the extent to 

which it conveys descriptive or persuasive information.”). 

 18. Compare Barton Beebe & Jeanne C. Fromer, Are We Running Out of Trademarks? An 

Empirical Study of Trademark Depletion and Congestion, 131 HARV. L. REV. 945, 951 (2018) 
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a convenient doctrinal workaround: familiar words repurposed without the 

burden of proving secondary meaning, offering a faster path to protection. This 

incentivizes mark owners, especially startups, to choose arbitrary marks not 

because they are clearer or better, but because they are legally efficient. In an 

overcrowded semiotic marketplace, arbitrary marks become linguistic filler. 

Brands may thus choose arbitrary marks to their economic detriment. 

This workaround carries cultural cost as well. When NIKE no longer 

evokes a goddess of victory but simply a swoosh, or AMAZON no longer 

suggests a river but a shipping empire, something is lost. Arbitrary marks do 

more than designate source; they overwrite symbolic and archetypal meaning.19 

In doing so, trademark law privatizes public language, transforming shared 

cultural references into exclusive commercial property.20 This process, which 

this Article calls cultural catachresis, 21  reflects a deeper tension between 

trademark protection and the symbolic commons.22 

Drawing on linguistics, semiotics, and empirical brand research, this 

Article argues that arbitrary marks should be doctrinally recontextualized as 

presumptively weaker, more akin to suggestive marks than fanciful ones. 

Whether through categorical recalibration, adjustments to the strength analysis 

in infringement litigation, or conditioning apex-level protection on secondary 

meaning, such a shift would better reflect how arbitrary marks actually function 

 

[hereinafter Running Out of Trademarks] (“The supply of word marks that are at least reasonably 

competitively effective as trademarks is finite and exhaustible. This supply is already severely 

depleted.”) and Fink et al., On Your Marks!, supra note 17, at 1 (“While the supply of new letter 

combinations and hence word marks is theoretically unbounded, the supply of ‘competitively effective’ 

marks is not.”), with Kohli & Suri, Brand Names, supra note 15, at 5 (“An examination of brand names 

registered with the PTO indicates that a vast majority of brand names are either descriptive or suggestive. 

Fewer brand names are arbitrary or coined.”). 

 19. Katya Assaf, The Dilution of Culture and the Law of Trademarks, 49 IDEA 1, 17 (2008) 

[hereinafter Dilution of Culture] (“Because of their symbolic power, cultural icons are especially 

susceptible to use in advertising . . . the very act that strengthens the advertising message weakens the 

power of the employed cultural sign.”); see Sut Jhally, Advertising at the Edge of the Apocalypse 

[Transcript], MEDIA EDUC. FOUND. (2017), https://www.mediaed.org/transcripts/Advertising-at-the-

Edge-of-the-Apocalypse-Transcript.pdf (“[T]he consumer mindset that advertising celebrates is feeding 

an endlessly accelerating cycle of consumption that is literally pushing the planet to the brink of 

collapse.”). 

 20. Assaf, Dilution of Culture, supra note 19, at 3 (“[I]t is apparent that creating meaningful 

cultural signs out of commercial trademarks intensifies our culture’s urge toward consumption and 

materialism.”). 

 21. Cf. BILL ASHCROFT, GARETH GRIFFITHS & HELEN TIFFIN, POSTCOLONIAL STUDIES: THE 

KEY CONCEPTS 51 (4th ed. 2025) (discussing how in postcolonial theory, catachresis “is the process by 

which the colonized take and reinscribe something that exists traditionally as a feature of imperial 

culture, such as parliamentary democracy” and transform it in relation to their own culture or 

worldview). 

 22. See Rosemary J. Coombe & Jonathan Cohen, The Law and Late Modern Culture: 

Reflections on Between Facts and Norms from the Perspective of Critical Cultural Legal Studies, 76 

DENV. L. REV. 1029, 1049 (explaining that trademark, like other IP regimes, “creat[es] the incentives 

for the mass dissemination of symbolic forms which ensures their ubiquity in daily life.”). 
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in language, commerce, and culture. They are surely distinctive trade symbols, 

but not the very strong marks trademark law currently imagines.23 

More broadly, this Article joins a growing body of scholarship questioning 

the internal coherence of the Abercrombie spectrum.24 Alongside prior critiques 

of the spectrum’s other categories—generic, 25  descriptive/suggestive, 26  and 

fanciful27—this Article takes up the final category, arbitrary marks, to round out 

that line of inquiry. The taxonomy that trademark law depends on is itself a kind 

of legal fiction no less arbitrary than the marks it purports to classify. 

This Article proceeds as follows. 

Part II surveys the Abercrombie spectrum and its legacy. It lays the 

groundwork by describing the spectrum’s doctrinal evolution and conceptual 

foundations, before turning to a review of relevant trademark theory and 

scholarly commentary on trademark strength and distinctiveness. Through its 

literature review, this Part frames the under-theorized nature of arbitrary marks 

and introduces the Article’s broader critique that the Abercrombie framework 

embeds unexamined assumptions about the strength of linguistic categories. 

Part III scrutinizes the category of arbitrary marks from rhetorical, 

empirical, and cultural perspectives. Rhetorically, it shows how arbitrary marks 

operate through catachresis—the figurative repurposing of familiar words—and 

therefore carry layered meanings that function more like suggestive marks than 

the semantically empty fanciful marks with which doctrine often aligns them. 

Empirically, Part III draws on consumer research demonstrating that arbitrary 

marks underperform on measures of recall, recognition, and likeability, trailing 

not only fanciful marks but also suggestive and even descriptive ones. Culturally, 

Part III demonstrates how the doctrinal preference for arbitrary marks 

incentivizes the privatization of shared cultural symbols—e.g., gods, rivers, 

myths, tribes, and geographic signifiers—converting public meaning into 

 

 23. Marlan, Visual Metaphor, supra note 10, at 771 (citing 4 RUDOLF CALLMANN, CALLMANN 

ON UNFAIR COMPETITION, TRADEMARKS AND MONOPOLIES 17:1) (“Because marks are symbols—and 

the sine qua non of a symbol is its figurative quality—trademark law properly uses [metaphor] as its 

doctrinal trigger in evaluating the distinctiveness of word marks.”). 

 24. See, e.g., Linford, Fanciful?, supra note 3; Linford, Dichotomy, supra note 55; Jake Linford, 

A Linguistic Justification for Protecting “Generic” Trademarks, 17 YALE J.L. & TECH 110 (2015) 

[hereinafter Generic]; Thomas R. Lee, Eric D. DeRosia & Glenn L. Christensen, An Empirical and 

Consumer Psychology Analysis of Trademark Distinctiveness, 41 ARIZ. ST. L. J. 1033, 1038 (2009) 

(demonstrating that “descriptive marks are no less source-indicating than suggestive, arbitrary, and 

fanciful marks” and “that it is the non-lexical cues of typical trademark use (e.g., the location and size 

of the mark) that cause consumers to find descriptive marks to be source-indicating.”); Joseph S. Miller, 

Abercrombie 2.0––– Can We Get There from Here? Thoughts on “Suggestive Fair Use,” 77 OHIO ST. 

L.J. FURTHERMORE 1 (2016); Barton Beebe, Search and Persuasion in Trademark Law, 103 MICH. L. 

REV. 2020 (2005); Timothy Denny Greene & Jeff Wilkerson, Understanding Trademark Strength, 16 

STAN. TECH. L. REV. 535 (2013); Thomas Y. Lu, Categorization of Word-Mark Distinctiveness: Poor 

Reasoning in United States Federal Courts, 14 N.Y.U. J. INTELL. PROP. & ENT. L. 132 (2025). 

 25. See generally Linford, Generic, supra note 24. 

 26. See generally Linford, Dichotomy, supra note 5. 

 27. See generally Linford, Fanciful?, supra note 3. 
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commercial property and imposing underexamined costs on the symbolic 

commons. 

Part IV argues for a doctrinal recalibration of the Abercrombie spectrum’s 

upper tiers. Drawing on the rhetorical, empirical, and cultural analysis of Part 

III, it contends that fanciful marks are categorically stronger than arbitrary ones, 

which belong at or near the suggestive tier. This Part then identifies the most 

practical doctrinal vehicles for that recalibration: adjusting how courts assess 

conceptual strength within the likelihood-of-confusion analysis, and 

conditioning apex-level protection on demonstrated secondary meaning while 

preserving accessible baseline registrability. Finally, this Part situates the 

critique of arbitrary marks within a broader challenge to the Abercrombie 

framework itself, arguing that the spectrum is less a map of linguistic reality than 

a legal fiction—one whose instability is thrown into sharp relief by the emerging 

practice of outsourcing distinctiveness judgments to generative AI. 

II. 

THE ABERCROMBIE FRAMEWORK AND ITS LEGACY 

This Part sets the stage by introducing the Abercrombie spectrum, the 

dominant taxonomy for assessing trademark distinctiveness. While the spectrum 

purports to reflect a linear scale of conceptual strength, it rests on a series of 

unproven assumptions. In particular, the placement of arbitrary marks near the 

top of the scale assumes a kind of strength that lacks theoretical and empirical 

support. This Part introduces the doctrinal foundation of the spectrum and 

reviews scholarly attempts to grapple with its implications, highlighting how its 

other categories—generic, descriptive, suggestive, and fanciful—have already 

been subject to critical scrutiny. 

A. The Abercrombie Spectrum 

A trademark is a word, name, symbol, or device used to identify and 

distinguish the goods or services of one party from those of others.28 While 

trademarks often include visual elements (such as Nike’s iconic swoosh), this 

Article’s analysis focuses on word marks, like NIKE, which are the most 

common form of trademark.29 When consumers encounter the word NIKE on 

athletic apparel, they immediately associate it with a particular source. This 

source-identifying function lies at the heart of trademark law. In doing so, 

 

 28. See 15 U.S.C. § 1127; In re Trade-Mark Cases, 100 U.S. 82, 92 (1879); 3 J. THOMAS 

MCCARTHY, MCCARTHY ON TRADEMARKS AND UNFAIR COMPETITION § 3:1 (5th ed., 2024); see also 

Deborah R. Gerhardt & Jon P. McClanahan, Do Trademark Lawyers Matter?, 16 STAN. TECH. L. REV. 

583, 584 (2013) (“Trademarks are the symbols that embody the story of an organization.”). 

 29. Rebecca Tushnet, Looking at the Lanham Act: Images in Trademark and Advertising Law, 

48 HOUS. L. REV. 861, 862 (2011) (“Words are the prototypical regulatory subjects for trademark and 

advertising law, despite our increasingly audiovisual economy.”). There are likely applications of this 

thesis to non-verbal marks—trade dress, colors, and logo/designs—though these must be left to other 

works due to time and space constraints. 
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trademarks signal more than marketplace origin. 30  They also communicate 

messages about quality, reliability, and brand identity, given that “consumers 

make substantial cognitive and economic investments in marks.”31 

From an economic perspective, trademarks help reduce search costs and 

lessen consumer confusion.32 It is easier for consumers to distinguish NIKE from 

REEBOK when each brand is tied to a distinctive and recognizable mark. But 

trademarks serve more than an efficiency-based function. They also carry 

symbolic and emotional value. 33  NIKE, for example, invokes not only a 

company, but the Greek goddess of victory—connoting strength, athleticism, 

and excellence.34 These intangible associations add value beyond the product or 

service itself. 

To preserve the communicative and economic function of trademarks, the 

law grants exclusive rights to those marks that are sufficiently distinctive.35 A 

trademark must distinguish the source of a product from others in the 

marketplace to qualify for protection. That distinctiveness can be either inherent 

(i.e., based on the nature of the mark itself) or acquired (i.e., based on how the 

public comes to perceive the mark over time).36 

This Article focuses on inherent distinctiveness, which enables trademark 

protection without the evidentiary showing of acquired distinctiveness 

(secondary meaning). 37  The more closely a word aligns with the goods or 

services it denotes, the less likely it is to be considered inherently distinctive.38 

Such marks must then earn protectability through acquired distinctiveness, a 

 

 30. ROSEMARY J. COOMBE, THE CULTURAL LIFE OF INTELLECTUAL PROPERTIES: 

AUTHORSHIP, APPROPRIATION, AND THE LAW 174 (1998) (“The legal basis for the claim that [a 

trademark] is a form of property is the old mercantile notion of goodwill . . . . The positive value of one’s 

trade is congealed in the exchange value of the sign.”). 

 31. Deborah R. Gerhardt, Consumer Investment in Trademarks, 88 N.C. L. REV. 427, 432 

(2010). 

 32. See generally William M. Landes & Richard A. Posner, Trademark Law: An Economic 

Perspective, 30 J. L. & ECON. 265 (1987). 

 33. Marlan, Visual Metaphor, supra note 10, at 789–94 (discussing the symbolic nature of 

trademarks); see Beebe, Semiotic Analysis, supra note 10, at 680. 

 34. Supra note 13 and accompanying discussion; infra notes 176–179. 

 35. 15 U.S.C. § 1052(f) (“[N]othing in this chapter shall prevent the registration of a mark used 

by the applicant which has become distinctive of the applicant’s goods in commerce.”); Wal-Mart 

Stores, Inc. v. Samara Bros., 529 U.S. 205, 207 (2000) (evaluating whether a mark “is distinctive, and 

therefore protectible.”). 

 36.  Two Pesos, Inc. v. Taco Cabana, Inc., 505 U.S. 763, 769 (1992) (“The general rule 

regarding distinctiveness is clear: An identifying mark is distinctive and capable of being protected if it 

either (1) is inherently distinctive or (2) has acquired distinctiveness through secondary meaning.”) 

(citing Restatement (Third) of Unfair Competition § 13). 

 37. Wal-Mart Stores, 529 U.S. at 210 (quoting Two Pesos, 505 U.S. at 768). 

 38. Barton Beebe & C. Scott Hemphill, The Scope of Strong Marks: Should Trademark Law 

Protect the Strong More than the Weak?, 92 N.Y.U. L. REV. 1339, 1346 (2017) (“In general, a mark is 

inherently distinctive in inverse proportion to the degree to which it describes the product with which it 

is used.”). 
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slow and costly process.39 In contrast, marks with greater conceptual distance 

from the product they name are presumed stronger from the outset.40 Inherent 

distinctiveness, then, is a gatekeeping concept, shaping both registration and 

enforcement outcomes.41 While acquired distinctiveness remains important and 

will be touched on in later Parts, it falls largely outside the scope of this Article’s 

core analysis.42 

The primary doctrinal framework for evaluating the inherent 

distinctiveness of a verbal trademark is the Abercrombie spectrum. This 

controversial spectrum was introduced by Judge Henry Friendly a half century 

ago in Abercrombie & Fitch Co. v. Hunting World, Inc. and is now foundational 

to U.S. trademark jurisprudence.43 The spectrum is used to determine both a 

word mark’s “eligibility to trademark status” (i.e., inherent distinctiveness or 

validity) as well as “the degree of protection accorded” (i.e., the mark’s 

conceptual strength, or scope).44 Judge Friendly stated: “The cases, and in some 

instances the Lanham Act, identify four different categories of terms with respect 

to trademark protection. Arrayed in an ascending order . . . these classes are (1) 

generic, (2) descriptive, (3) suggestive, and (4) arbitrary or fanciful.”45 

As Barton Beebe describes it, Friendly’s spectrum represents a “hierarchy 

of figurativeness,”46 sorting marks into categories based on their relationship to 

the underlying product. These categories range from unprotectable (generic) to 

presumptively protectable (arbitrary, fanciful). 47  But as Judge Friendly 

cautioned in Abercrombie, the boundaries between these categories are far from 

rigid: 

 

The lines of demarcation . . . are not always bright. Moreover, the 

difficulties are compounded because a term that is in one category for a 

particular product may be in quite a different one for another, because a 

term may shift from one category to another in light of differences in 

 

 39. See Dustin Marlan, Servicing Trade Dress: Demystifying the Tertium Quid, 58 U.C. DAVIS 

L. REV. 1513, 1516 (2025); Mark A. Lemley & Mark P. McKenna, Trademark Spaces and Trademark 

Law’s Secret Step Zero, 75 STAN. L. REV. 1, 4 (2023). 

 40. Beebe & Hemphill, supra note 38. 

 41. See Two Pesos, 505 U.S. at 769 (“Marks which are merely descriptive of a product are not 

inherently distinctive . . . However, descriptive marks may acquire the distinctiveness which will allow 

them to be protected under the [Lanham] Act.”). 

 42. For an overview and critical analysis of the doctrine, see Fromer, Against Secondary 

Meaning, supra note 6. 

 43. Abercrombie, 537 F.2d at 9; see Mark McKenna, Teaching Trademark Theory Through the 

Lens of Distinctiveness, 52 ST. LOUIS UNIV. L.J. 843, 846 (2008) (“The concept of distinctiveness . . . 

overlaps significantly with that of trademark strength.”). 

 44. Abercrombie, 537 F.2d at 9 (emphasis added). 

 45. Id. 

 46. Beebe, Semiotic Analysis, supra note 10, at 670. 

 47. Lu, supra note 24, at 134 (“[T]he arbitrary mark possesses the highest level of 

distinctiveness while the generic mark has no distinctiveness and thus merits no protection under 

trademark law.”). 
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usage through time, because a term may have one meaning to one group 

of users and a different one to others, and because the same term may 

be put to different uses with respect to a single product.48 

 

Indeed, Friendly envisioned the spectrum as a flexible diagnostic tool, not 

a rigid taxonomy. Yet over time, courts and the U.S. Patent & Trademark Office 

(USPTO) have largely concretized the Abercrombie spectrum, treating its 

categories as fixed and hierarchical.49 This doctrinal reification obscures the 

spectrum’s original intent and the fluidity of how language operates in branding. 

At the spectrum’s most protectable end lie, together, fanciful and arbitrary 

marks.50 Once upon a time, “fanciful and arbitrary” were thought of as a singular 

category and used in tandem to mean marks unrelated to a product or service. 

The two categories now have discrete meanings.51 A fanciful mark is a coined 

term with no preexisting meaning (e.g., KODAK, EXXON). An arbitrary mark, 

by contrast, consists of a familiar word applied in an unrelated context (e.g., 

APPLE for computers, SHELL for oil, CAMEL for cigarettes, AMAZON for a 

digital marketplace).52 As the McCarthy treatise explains: 

 

Arbitrary means that the ordinary meaning of the word mark as applied 

to these goods i[s] used in an arbitrary and non-descriptive sense. For 

example, IVORY soap is not made of ivory, OLD CROW whiskey is 

not distilled from old crows, and ROYAL baking powder is not used 

exclusively by royalty.53 

 

 

 48. Abercrombie, 537 F.2d at 9. 

 49. Lee et al., supra note 24, at 1040 (“In each of the Supreme Court’s recent forays into the 

Lanham Act, the Court has embraced the Abercrombie categories as settled points of doctrinal 

orthodoxy.”); see supra note 6. 

 50. Abercrombie, 537 F.2d at 11. 

 51. See, e.g., Saxlehner v. Eisner & Mendleson Co., 179 U.S. 19, 30 (1900) (determining that 

the mark “Hunyadi,” in reference to a Hungarian hero, was “being neither descriptive nor geographical, 

but purely arbitrary and fanciful as applied to medicinal waters, was the proper subject of a trademark.”); 

Q-Tips, Inc. v. Johnson & Johnson, 206 F.2d 144, 146–47 (3d Cir. 1953) (finding “Q” to be “purely 

arbitrary and fanciful” and that the word “tips” is somewhat descriptive, but used in an “unusual way.”); 

Stork Restaurant v. Sahati, 166 F.2d 348, 355 (9th Cir. 1948) (“‘The Stork Club’ is a trade name that, in 

the language of the books, might well be described as ‘odd,’ ‘fanciful’, ‘strange’, and ‘truly arbitrary’. 

It is in no way descriptive of the [plaintiff’s] night club, for in its primary significance it would denote a 

club for storks.”); Maternally Yours v. Your Maternity Shop, 234 F.2d 538, 544 (2d Cir. 1956) (finding 

mark MATERNALLY YOURS to be “arbitrary and fanciful,” “even though it suggested to some extent 

the line of business.”). 

 52. See, e.g., Nautilus Grp., Inc. v. Icon Health & Fitness, Inc., 372 F.3d 1330, 1340 (Fed. Cir. 

2004) (defining an arbitrary mark as “a known word used in an unexpected or uncommon way.”); 

Linford, Fanciful?, supra note 3, at 749–50 n.117 (“[A]n arbitrary mark is not a new lexical unit, merely 

a new meaning for an existing word.”) (citing Beebe, Semiotic Analysis, supra note 10, at 674). 

 53. 3 MCCARTHY, supra note 28, § 11:11 (“What are arbitrary word marks?”). 
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Although a minority of courts and trademark professionals suggest fanciful 

marks may enjoy marginally greater strength, 54  the prevailing view treats 

arbitrary and fanciful marks as doctrinally equivalent.55 Both are presumed to be 

inherently distinctive, and both are afforded the broadest protection against 

infringement. 56  Under the common rationale for this equivalence, arbitrary 

marks are considered “similar to fanciful marks in that they neither suggest any 

mental image of the associated product nor describe it in any way.” 57  This 

Article’s following Parts take issue with that claim. But first, some more 

background on the other Abercrombie categories will be useful. 

Moving down the spectrum, suggestive marks (e.g., COPPERTONE for 

sunscreen) metaphorically hint at product qualities and remain inherently 

distinctive, though they typically receive narrower protection because they are 

thought of as lower in strength.58 Descriptive marks (e.g., TOTAL MOISTURE 

for hair conditioner) are not protectable unless they acquire secondary meaning 

in the marketplace.59 Even then, their scope of protection is relatively weak.60 

 

 54. See, e.g., Amstar Corp. v. Domino’s Pizza, Inc., 615 F.2d 252, 260 (5th Cir. 1980) 

(“‘Domino’ is not a coined word, is not purely fanciful, and while its application to sugar may be 

arbitrary, it is still not to be accorded the same degree of protection given such coined and fanciful terms 

as ‘Kodak’ or ‘Xerox.’”). 

 55. See, e.g., Two Pesos, 505 U.S. at 768; Bliss Collection, LLC v. Latham Companies, LLC, 

82 F.4th 499, 510 (6th Cir. 2023) (stating that “fanciful and arbitrary marks are considered the strongest 

or most distinctive marks.”); OBX-Stock, Inc. v. Bicast, Inc., 558 F.3d 334, 340 (4th Cir. 2009) 

(explaining that arbitrary and fanciful marks are together the strongest marks because they “clearly do 

not threaten the linguistic commons”); Sara Lee Corp. v. Kayser-Roth Corp., 81 F.3d 455, 464 (4th Cir. 

1996) (grouping fanciful and arbitrary together under policy rationales); Lodestar Anstalt v. Bacardi & 

Co. Ltd., 31 F.4th 1228, 1258 (9th Cir. 2022) (stating that either an arbitrary or fanciful mark “trigger[s] 

the highest degree of trademark protection”). 

 56. Star Indus. v. Bacardi & Co., 412 F.3d 373, 385 (2d Cir. 2005) (“Among marks relying 

solely on inherent distinctiveness for their protectability, arbitrary or fanciful ones are the strongest.”); 

Mobil Oil Corp. v. Pegasus Petroleum Corp., 818 F.2d 254, 257 (2d Cir. 1987) (holding that as an 

arbitrary mark, the flying horse “symbol deserves the most protection the Lanham Act can provide.”). 

However, it is noteworthy that “even within the category of arbitrary or fanciful marks, there is still a 

substantial range of distinctiveness. Some marks may qualify as arbitrary because they have no logical 

relationship to the product, but nonetheless have a low level of distinctiveness because they are 

common.” Nabisco, Inc. v. PF Brands, Inc., 191 F.3d 208, 216 (2d Cir. 1999). 

 57. Sara Lee, 81 F.3d at 464. 

 58. WE Media, Inc. v. Cablevision Sys. Corp., 94 F. App’x. 29 at *31 (2d Cir. 2004) 

(“Suggestive marks are more distinctive than descriptive marks . . . [but] because they seek to suggest 

qualities of the product, they possess a low level of distinctiveness and are given less protection than is 

reserved for more distinctive marks—those that are ‘arbitrary’ or ‘fanciful.’”); cf. Linford, Dichotomy, 

supra note 5, at 1413 (“A suggestive mark is less likely to be perceived as a source signifier from the 

consumer’s first exposure, because the metaphoric connection between mark and product has a stronger 

effect than the law currently recognizes.”). 

 59. See, e.g., In re Aid Lab’ys, Inc., 223 U.S.P.Q. 357, 357 (T.T.A.B. 1984) (holding “BUG 

MIST” merely descriptive for an insecticide); Application of Reynolds Metals Co., 480 F.2d 902, 904 

(C.C.P.A. 1973) (reversing T.T.A.B. and holding “Brown-in-Bag” for a see-through bag you can cook 

in to be suggestive rather than descriptive because “browning is not the sole purpose or function of the 

bags . . .”). 

 60. TCPIP Holding Co., Inc. v. Haar Communications, Inc., 244 F.3d 88, 101 (2d Cir. 2001) 

(noting that once a descriptive trademark “has achieved consumer recognition, it is not denied the 
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The line between descriptive and suggestive trademarks is not always bright, 

with courts designing various tests to differentiate between the two.61 Finally, a 

generic term (like “book store” or “bottled water”) is “so highly descriptive that 

no quantum of evidence of acquired distinctiveness is sufficient to qualify it for 

registration.”62 

Judge Friendly’s opinion in Abercrombie helped cement this framework, 

including through one particularly influential line. 63  “[F]anciful or arbitrary 

terms,” he wrote, “enjoy all the rights accorded to suggestive terms as marks— 

without the need of debating whether the term is ‘merely descriptive’ and with 

ease of establishing infringement.” 64  Whether this passage reflects careful 

analysis or a sweeping generalization is open to debate. Abercrombie was, after 

all, primarily a case about whether SAFARI was a generic term for hunting 

garb.65 Naturally then, the opinion devotes far more attention to the line between 

generic and descriptive or suggestive terms than to parsing the elevated nature 

of arbitrary (or fanciful) marks. Yet that brief sentence on arbitrary and fanciful 

marks has become doctrinal bedrock, with modern trademark law largely 

following Friendly’s lead in giving arbitrary and fanciful marks a broad scope of 

protection in both the registration and infringement contexts.66 

B. Trademark Theory and the Strength of Marks 

Trademark law’s conventional wisdom holds that arbitrary marks, because 

they bear no descriptive or suggestive relationship to the product, are 

semantically neutral, and therefore maximally strong.67 Their distance from the 

 

protection of the trademark law, but it commands a lesser degree of protection than arbitrary, fanciful 

marks.”); see also Little Caesar Enters., Inc. v. Pizza Caesar, Inc., 834 F.2d 568, 571 (6th Cir. 1987) 

(holding that with regard to weaker marks, such as suggestive or descriptive, there is less of a chance of 

confusion between the marks). 

 61. See Zatarains, Inc. v. Oak Grove Smokehouse, Inc., 698 F.2d 786, 792–93 (5th Cir. 1983) 

(outlining the imagination test, competitor-need test, and dictionary test); Marlan, Visual Metaphor, 

supra note 10, at 799–802 (discussing the three tests and noting the imagination test to be the most 

prominent and conceptually meaningful). 

 62. In re Minnetonka, Inc., 212 U.S.P.Q. 772, 782 (T.T.A.B. 1981); see Restatement (Third) of 

Unfair Competition §15, cmt. B (2007) (“[T]he public interest in maintaining access to generic terms 

precludes the recognition of trademark rights”); but see Linford, Generic, supra note 24, at 115 (“[T]he 

doctrine of trademark incapacity requires courts to ignore evidence that so-called generic terms have 

acquired source significance in the minds of consumers.”). 

 63. Mark P. McKenna, Property and Equity in Trademark Law, 23 MARQ. INTELL. PROP. L. 

REV. 117, 124 (2019) (noting that the Abercrombie spectrum is “the most black-letter of all the black-

letter trademark law.”). 

 64. Abercrombie, 537 F.2d at 11. 

 65. Abercrombie, 537 F.2d at 8. 

 66. Courts prior to Abercrombie did not view trademark validity along a spectrum of 

distinctiveness (strength), but rather a binary—either descriptive or distinct. See Laura A. Heymann, The 

Grammar of Trademarks, 14 LEWIS & CLARK. L. REV. 1313, 1334 (2010); see also Beebe, Semiotic 

Analysis, supra note 10, at 670 (“Through the course of the last century, the law developed a taxonomy 

of trademarks more refined than this simple inherent/non-inherent dichotomy.”). 

 67. Star Indus. v. Bacardi & Co., 412 F.3d 373, 385 (2d Cir. 2005) (“Arbitrary or fanciful marks 

are ones that do not communicate any information about the product either directly or by suggestion.”). 
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underlying good (or service) is presumed to signal distinctiveness, exclusivity, 

and low competitive risk.68 But this assumption deserves closer scrutiny. It rests 

on the conceptual fiction that arbitrary marks function as empty containers, 

devoid of meaning outside their trademark use.69 In reality, arbitrary marks are 

not context-free. They carry rich semantic and cultural associations, which they 

borrow from the public domain of culture, even when deployed in unrelated 

conceptual domains. Further, empirical research shows that arbitrary marks often 

underperform on key consumer metrics such as brand recall, recognition, and 

source attribution.70 Yet trademark law has yet to reckon with these striking 

empirical findings. 

That is not to say that the Abercrombie spectrum, more generally, has 

escaped criticism. Far from it. As early as 1986, trademark pioneer Beverly 

Pattishall referred to Abercrombie’s “artificial and regrettable ‘four pigeon hole’ 

rule” as “[o]ne of the worst blights” on trademark law, having “spread from the 

Second Circuit into others.”71 Since then, scholars have empirically critiqued the 

concept of inherent distinctiveness as a whole, 72  as well as analyzed the 

spectrum’s other categories (besides arbitrary) through an interdisciplinary lens. 

Specifically, in an influential trilogy of articles, Jake Linford has demonstrated 

that generic marks can retain residual source meaning through semantic shift;73 

that the line between descriptive and suggestive marks is conceptually unstable 

and inconsistently applied; 74  and that many fanciful marks may not be as 

semantically empty as assumed.75 Drawing on cognitive linguistics, marketing 

science, and theories of semantic shift, Linford’s pathbreaking analyses 

challenge the doctrinal coherence of these classifications and their relationship 

 

 68. See, e.g., OBX-Stock, Inc. v. Bicast, Inc., 558 F.3d 334, 340 (4th Cir. 2009) (stating that an 

arbitrary mark is “based on existing words used in ways unconnected with their common meaning.”). 

 69. See, e.g., Ashley Furniture Indus., Inc. v. SanGiacomo N.A. Ltd., 187 F.3d 363, 369 (4th 

Cir. 1999); Virgin Enterprises Ltd. v. Nawab, 335 F.3d 141, 147 (2d Cir. 2003); O’Keefe v. Ogilvy & 

Mather Worldwide, Inc., 590 F. Supp. 2d 500, 520 (S.D.N.Y. 2008); Lodestar Anstalt v. Bacardi & Co. 

Ltd., 31 F.4th 1228, 1259 (9th Cir. 2022). 

 70. Infra Part IV.  

 71. Beverly W. Pattishall, The Lanham Trademark Act—Its Impact over Four Decades, 76 

TRADEMARK REP. 193, 220 (1986). 

 72. See generally Lee et al., supra note 24. 

 73. Linford, Generic, supra note 24, at 112 n.2 (citing ELIZABETH CLOSS TRAUGOTT & 

RICHARD B. DASHER, REGULARITY IN SEMANTIC CHANGE 1 (2002) (defining semantic change as a 

shift “from one linguistically coded meaning to another.”). 

 74. Linford, Dichotomy, supra note 5, at 1409 (“[T]rademark law mistakenly exaggerates the 

difference between suggestive and descriptive marks. Semantic shift research indicates that a metaphoric 

polyseme like a suggestive trademark enhances the connection between mark and product through 

processing advantages similar to those provided by a metonymic polyseme like a descriptive mark.”); 

see also Miller, supra note 24, at 4 (“Suggestive words, straddling descriptive and arbitrary words as 

they do, occupy an inherently unstable space in trademark.”); Q-Tips, 206 F.2d at 146 (“There must be 

some description in almost any suggestion or the suggesting process will not take place. So what we 

have in any trade-mark case is a matter of judgment as to what side of the line the question mark falls 

upon.”). 

 75. See generally Linford, Fanciful?, supra note 3. 
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to actual consumer perception. While focusing largely on Abercrombie’s other 

four categories, his scholarship provides a valuable foundation for this Article’s 

core argument that the preferential treatment of arbitrary marks lacks empirical 

and linguistic justification. 

In Are Trademarks Ever Fanciful?, Linford challenges the conventional 

assumption that fanciful trademarks are inherently coined and devoid of 

semantic content.76 Drawing on linguistic and marketing research, he argues that 

many fanciful marks are crafted with sound symbolism in mind—the 

phenomenon by which “[t]he sounds that comprise a word can also convey 

meaning.” 77  Consumers often perceive meaningful links between a fanciful 

mark’s sounds and the nature of the underlying product, and marketers routinely 

exploit this by coining marks that subtly suggest product attributes.78 Linford 

explains that “[i]f the building blocks of words convey meaning, then the 

presumption that fanciful marks communicate no product-relevant information 

will be inaccurate in many cases.”79 Yet courts continue to treat fanciful marks 

as “empty vessel[s],” granting them immediate and expansive protection on the 

presumption of linguistic arbitrariness.80 Linford contends that this disconnect 

between legal doctrine and linguistic reality leads to doctrinal overreach. That is, 

when fanciful marks benefit from sound-symbolic associations (and thus are 

more like suggestive or even descriptive marks), broad protection may unjustly 

burden competitors who independently coin marks with similar sound patterns 

to signal comparable goods.81 He therefore calls for a more nuanced doctrinal 

approach—one that accounts for the meaning-making potential of sound, even 

in seemingly “nonsense” words.82 

In a related critique of trademark doctrine’s classificatory assumptions, The 

False Dichotomy Between Suggestive and Descriptive Trademarks, Linford 

 

 76. Id.; Beebe & Fromer, Running Out of Trademarks, supra note 18, at 967 (“A variety of 

sound-symbolism research supports the proposition that sounds convey a range of properties, including 

weight, speed, rigidity, activity, width, size, femininity, friendliness, and sharpness.”). 

 77. Linford, Fanciful?, supra note 3, at 748, 750 (“[L]inguistic and psychological research has 

detected significant connections between word form and word meaning by way of sound symbolism. 

‘Sound symbolism is the direct linkage between sound and meaning.”) (quoting Leanne Hinton, Johanna 

Nichols & John Ohala, Introduction: Sound-Symbolic Processes, in SOUND SYMBOLISM 1, 1 (Leanne 

Hinton et al. eds., 1994)). 

 78. Linford, Fanciful?, supra note 3, at 753 (citing Neal Gabler, The Weird Science of Naming 

New Products, N.Y. TIMES MAG. (Jan. 15, 2015), https://www.nytimes.com/2015/01/18/magazine/the-

weird-science-of-naming-new-products.html [http://perma.cc/4KJZ-BCRD])). Linford provides as 

examples, the ‘S’ of Swiffer, a mark for a mop with a disposable head, sounds fast and easy, whereas 

the ‘D’ in Dasani, for bottled water, sounds heavier and thus relaxing rather than refreshing.  

 79. Linford, Fanciful?, supra note 3, at 735. 

 80. Id. at 747 (“According to the theory of linguistic arbitrariness, there is no inherent 

relationship between the sound and image of a word, or the signifier, and the concept or thing represented 

by the word, known as the signified.”); see Beebe, Semiotic Analysis, supra note 10, at 671 (As a 

semiotician might say, the “ordinary meaning [of a given mark] could not reasonably be understood to 

describe or suggest any characteristic of its referent.”). 

 81. Linford, Fanciful?, supra note 3, at 758. 

 82. Id. at 748. 



570 Berkeley Technology Law Journal [Vol. 41:555 

questions the sharp doctrinal divide between descriptive and suggestive marks.83 

While suggestive marks receive immediate protection without proof of 

secondary meaning, descriptive marks are denied such protection unless and 

until they acquire source significance.84 Linford argues that this distinction in 

treatment overstates the functional and cognitive differences between the two 

categories. Drawing on cognitive linguistics and historical theories of semantic 

shift, he demonstrates that both types of marks often rely on similar mechanisms 

of indirect meaning-making and associative inference. 85  From a consumer 

perspective, the distinction is murky at best, given that both suggestive and 

descriptive categories of marks “provide processing advantages that reduce 

cognitive workload compared to other categories of trademarks.”86 Linford thus 

contends that the line trademark law draws between these categories is 

doctrinally rigid and linguistically incoherent.87 Therefore, he proposes a more 

consistent approach: requiring both suggestive and descriptive marks to 

demonstrate acquired distinctiveness before receiving protection, thus aligning 

legal treatment with linguistic and cognitive reality.88 

Finally, in his critique of the doctrine of trademark incapacity, A Linguistic 

Justification for Protecting “Generic” Trademarks, Linford targets the 

categorical rule that generic terms can never be reclaimed as trademarks, even if 

consumers come to perceive them as source indicators. 89  Drawing on the 

linguistic concept of semantic shift, Linford challenges the assumption that 

genericness is permanent.90 He highlights the phenomenon of restriction, where 

a word “undergoes a shift in meaning from a broad designator for all members 

within a category to a prototypical member of the category.”91 Far from rare, this 

process occurs frequently across languages and historical contexts. Linford 

argues that if the touchstone of trademark law is consumer perception, courts 

should abandon the inflexible incapacity rule in favor of a unified primary 

significance test. That is, “[i]f there is evidence that the majority of consumers 

have come to see the term as source-signifying rather than merely product-

designating, the term should be protectable like any other trademark.”92 His work 

reframes the incapacity doctrine as both linguistically flawed and inconsistent 

 

 83. See Linford, Dichotomy, supra note 5, at 1372. 

 84. Supra note 58–62 and accompanying discussion. 

 85. Linford, Dichotomy, supra note 5, at 1373. 

 86. Id. 

 87. Id. (“[T]he legal distinction between suggestive and descriptive marks ignores the 

similarities between metonymic and metaphoric polysemy.”). 

 88. Id. at 1420 (“[S]uggestive marks . . . should be classified with descriptive marks and denied 

protection until there is evidence of source significance.”). 

 89. See generally Linford, Generic, supra note 24. 

 90. Id. at 115–16. 

 91. Id. at 115 (citing DIRK GEERAERTS, THEORIES OF LEXICAL SEMANTICS 26–27 (2010)). 

 92. Linford, Generic, supra note 24, at 162–63. 
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with “the consumer protection and competition concerns at the heart of the 

trademark system.”93 

Taken together, Linford’s scholarship demonstrates the instability of 

Abercrombie’s core linguistic assumptions. Across fanciful, suggestive, 

descriptive, and generic marks, without broaching arbitrary, he shows how 

doctrinal classifications frequently disregard how language actually works—

how meaning is perceived, created, and transformed by consumers. His insights 

directly support this Article’s broader claim that the Abercrombie spectrum 

reflects formalistic convenience more than conceptual precision. In doing so, 

Linford provides targeted critiques of all the spectrum’s other categories, finding 

each to be flawed. If fanciful marks are not truly “meaningless,” if suggestive 

and descriptive marks are not meaningfully distinguishable, and if even generic 

terms can shift in meaning over time, then arbitrary marks—situated awkwardly 

at the intersection of linguistic familiarity and legal fiction—deserve more 

skeptical scrutiny than they currently receive. This Article seeks to supply that 

scrutiny. 

In sum, Linford and others reveal a system fraught with classification error 

costs.94 As Greene and Wilkerson have aptly summarized, “[t]he doctrine of 

trademark strength is broken.”95 Perhaps Abercrombie’s last domino to fall, 

arbitrary marks have escaped individualized scrutiny—until now. 

III. 

THE TROUBLE WITH ARBITRARY 

This Part interrogates the assumption that arbitrary marks are conceptually 

strong by examining how they operate in language, the marketplace, and in 

cultural contexts. It shows that many arbitrary marks—like suggestive marks—

function through metaphor, that they often underperform in terms of consumer 

perception, and that their operation as catachrestic metaphors reveals deeper 

economic and cultural tensions. Indeed, far from empty vessels, arbitrary marks 

borrow from displaced meanings in ways that commodify and exploit underlying 

cultural referents. 

A. Arbitrary Marks as Metaphor 

Trademark law treats “arbitrary” marks as strongly distinctive based on a 

deceptively simple premise: that a familiar word, when used in a novel and 

 

 93. Id. at 170 

 94. In addition to Linford’s work, see, for example, Alexandra J. Roberts, How to Do Things 

with Word Marks: A Speech-Act Theory of Distinctiveness, 65 ALA. L. REV. 1035 (2014); Lee et al., 

supra note 24; Beebe, Semiotic Analysis, supra note 10; Beebe, Search and Persuasion, supra note 24; 

Tushnet, supra note 29; Marlan, Visual Metaphor, supra note 10; Miller, supra note 24. 

 95. See Greene & Wilkerson, supra note 24, at 536. 
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seemingly unrelated commercial context, becomes a semantic blank slate.96 As 

one court puts it: “If a mark is arbitrary . . . consumers who see the mark on 

different objects offered in the marketplace will be likely to assume, because of 

the arbitrariness of the choice of mark, that they all come from the same 

source.”97 Taking this view, marks like APPLE for computers or AMAZON for 

an online marketplace are deemed automatically protectable and at the apex of 

trademark strength because they neither describe nor suggest the products and 

services they name.98  The logic is circular, but intuitive. According to this 

traditional view, if a word has no descriptive connection to the goods or services, 

then it must be a brand indicator. Certainly, that fact signals that the mark is not 

“merely descriptive.” But the deeper assumption—that an obviously non-

descriptive mark is inherently a highly distinctive one—rests on a flawed 

understanding of language. It presumes that an arbitrary mark is semantically 

neutral, as if the prior meaning of APPLE (fruit) or AMAZON (river) vanishes 

in the trademark context, leaving a pure brand signifier comparable in strength 

to a coined (fanciful) term. 

Jake Linford offers a particularly clear account of this doctrinal logic, 

analogizing arbitrary marks to homonyms, i.e., “words that look and/or sound 

the same, but have multiple unrelated meanings.”99 On this view, APPLE for 

computers is no more connected to fruit than bank (financial institution) is to 

bank (river’s edge). This framework, consistent with law-and-economics 

theory,100 explains why trademark doctrine treats brand meaning as analytically 

separable from dictionary meaning. While this account is coherent in examining 

the basic relationship between an arbitrary mark and its goods or services, it does 

not fully capture how consumers encounter arbitrary marks in practice.101 In 

bracketing prior meanings, the homonym analogy reflects trademark law’s 

assumption of semantic neutrality, but consumers do not experience such signs 

 

 96. Linford, Fanciful?, supra note 3, at 739 (“Arbitrary marks . . . use a pre-existing word to 

sell a product unrelated to that word. Courts presume this lack of connection causes an arbitrary mark to 

stand out as a source signifier, which leads courts to conclude that arbitrary marks are not only inherently 

distinctive, but also entitled to relatively broad protection.”). 

 97. Virgin Enters., 335 F.3d at 148. 

 98. 3 MCCARTHY, supra note 28, § 11:11 (“What are arbitrary word marks?”). 

 99. Linford, Dichotomy, supra note 5, at 1402 (“[A]rbitrary marks . . . are unrelated (or 

homonymous in relation) to the good or service designated.”); see also Linford, Generic, supra note 24, 

at 136; Jake Linford & Kyra Nelson, Trademark Fame and Corpus Linguistics, 45 COLUM. J.L. & ARTS 

171, 172 n.1 (2022). 

 100. Compare Landes & Posner, supra note 32, at 274–75 (providing the now dominant 

economic justification for trademarks), with Linford, Dichotomy, supra note 5, at 1374 (“This Article 

presumes, without deciding, that the dominant economic justification provides a proper normative basis 

for trademark law . . . [and the] suggestive-descriptive line.”). 

 101. See Dustin Marlan, Is the Word “Consumer” Biasing Trademark Law?, 8 TEX. A&M L. 

REV. 367, 400 (2021); Dustin Marlan, Rethinking Trademark Law’s “Consumer” Label, 55 GONZ. L. 

REV. 421, 435 (2019) (emphasizing the role of the active citizen rather than the passive consumer); 

Margaret Chon, Slow Logo: Brand Citizenship in Global Value Networks, 47 U.C. DAVIS. L. REV. 935, 

945 (2013) (discussing shift from consumer to prosumer). 
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as empty vessels. Rather, they encounter them as culturally saturated symbols 

whose prior meanings continue to shape perception, memory, and association. 

Indeed, arbitrary marks are rarely interpreted in isolation. Consumers 

process them through preexisting cognitive and cultural frameworks. As one 

branding agency notes: “Metaphors make great names because they paint a 

simple, strong image in customers’ minds. When you hear the name Amazon, 

you think big, impressive river. And you remember that river.” 102  Such 

associations are not incidental. They are often the very reason the mark is 

memorable and commercially effective. Their memorability often depends 

precisely on the residual meanings that trademark doctrine attempts to bracket 

away. In this way, what trademark doctrine calls “arbitrary” frequently operates 

through metaphor and cultural resonance—mechanisms more commonly 

associated with suggestive marks than with fanciful ones.103  

Such symbolism matters because inherent distinctiveness is supposed to 

measure a sign’s capacity to indicate a source. 104  Fanciful, arbitrary, and 

suggestive marks are presumed to have this capacity; descriptive marks must 

acquire it through secondary meaning; generic marks never can.105 Yet the real 

dividing line between protectable and unprotectable signs is often not novelty 

alone, but figurative resonance—especially metaphor. Laura Heymann observes 

that “the concept of metaphor is fundamental to how most trademarks work. 

Except for words invented to serve as trademarks . . . all trademarks . . . operate 

on a level other than a literal one.”106 Advertising literature likewise emphasizes 

that memorable marks typically function figuratively, connecting meaning 

across domains and enhancing recall.107 

Conceptual metaphor theory, developed by George Lakoff and Mark 

Johnson, explains why. Metaphors are not mere ornamentation; they are 

fundamental cognitive structures.108 They allow us to understand one domain of 

 

 102. Gabriele Zamora, Why Metaphors Make Powerful Brand Names, SIEGEL + GALE (July 

2018), https://www.siegelgale.com/metaphors-make-powerful-brand-names/ [https://perma.cc/TLU2-

2DMJ]. 

 103. Beebe, Semiotic Analysis, supra note 10, at 671 (calling suggestive marks like ATLAS for 

moving services or ROACH MOTEL for insect traps “textbook metaphors”); Marlan, Visual Metaphor, 

supra note 10, at 797 (stating the same). 

 104. See supra notes 35–41 and accompanying discussion. 

 105. Supra notes 50–62. 

 106. Heymann, supra note 66, at 1330 (2010); see also Tom W. Bell, Virtual Trade Dress: A 

Very Real Problem, 56 MD. L. REV. 384, 412 (1997) (“At root, the Abercrombie scale measures the 

metaphorical distance between the ‘sense’ of a mark or trade dress and its ‘reference.’”); Marlan, Visual 

Metaphor, supra note 10, at 798 (“[I]inherently distinctive word marks—suggestive, arbitrary, and even 

many fanciful designations—are metaphorical in that they contain both denotative (literal) and 

connotative (figurative) dimensions of meaning.”). 

 107. See generally Edward F. McQuarrie & David Glen Mick, Figures of Rhetoric in Advertising 

Language, 22 J. CONSUMER RSCH. 424 (1996); Richard Jackson Harris & Noah Jacob Mosier, Memory 

for Metaphors and Similes in Discourse, 28 DISCOURSE PROCESSES 257 (1999). 

 108. LAKOFF & JOHNSON, supra note 11, at 5 (“The essence of metaphor is understanding and 

experiencing one kind of thing in terms of another.”) (emphasis omitted). 
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meaning in terms of another, e.g., time is money, emotion is heat, or in the 

trademark context, a product is a culturally resonant concept.109 For instance, 

COPPERTONE (sunscreen), JAGUAR (cars), or GREYHOUND (buses) 

operate this way, prompting consumers to infer qualities of the product based on 

metaphorical association.110 Arbitrary marks work similarly but less directly: 

they repurpose familiar words—STARBUCKS, CAMEL, SHELL, ORACLE, 

CADILLAC—to evoke tone, reference, or myth. Their distinctiveness does not 

come from an emptiness of rhetoric, but from redirecting existing meanings 

toward new ends.111 

This process aligns with the rhetorical figure of catachresis: the extreme or 

“improper” use of a word when no literal term exists. Originating in classical 

rhetoric and later developed by theorists like Paul de Man,112 Jacques Derrida,113 

and Patricia Parker,114 catachresis highlights the instability and creativity of 

language. Examples of these strained metaphors in the poetic setting include 

mow the beard; shave the grass, pin the plank, nail my sleeve.115 As Barton 

Beebe observes: “In arbitrary marks such as APPLE for computers or SHELL 

for gasoline, the figurative relation is not so much metaphorical as it is 

catachrestic.”116 Here, Beebe treats metaphor and catachresis as distinct figures 

of speech. In traditional rhetoric, however, “catachresis is generally understood 

as a metaphor—albeit a forced and excessive one—lacking its literal 

 

 109. See George Lakoff, The Contemporary Theory of Metaphor, in METAPHOR AND THOUGHT 

202, 206 (Andrew Ortony ed., 1993); Robin Coulter & Gerald Zaltman, The Power of Metaphor, in THE 

WHY OF CONSUMPTION: CONTEMPORARY PERSPECTIVES ON CONSUMER MOTIVES, GOALS, AND 

DESIRES 259, 262 (S. Ratneshwar, David Glen Mick & Cynthia Huffman eds., 2000). 

 110. See Edward F. McQuarrie & Barbara J. Phillips, Indirect Persuasion in Advertising: How 

Consumers Process Metaphors Presented in Pictures and Words, 34 J. ADVERT. 7, 8, 9 (2005) (“The 

rhetorical figure of metaphor, specifically, invites a comparison of two objects by suggesting that one 

object is like another, even though they come from different domains.”). 

 111. For a thorough overview of the myriad ways trademark law relies on figurative devices in 

the word mark context, see generally Alexandra J. Roberts, A Poetics of Trademark Law, 38 BERKELEY 

TECH. L. J. 52 (2023). 

 112. Paul de Man, The Epistemology of Metaphor, 5 CRITICAL INQUIRY 13, 21 (1978) 

(explaining that catachresis is a trope which can “dismember the texture of reality and reassemble it in 

the most capricious of ways”). 

 113. Jacques Derrida & F. C. T. Moore, White Mythology: Metaphor in the Text of Philosophy, 

6 NEW LITERARY HIST. 5, 57 (1974) (“Catachresis, in general, consists in this, that a sign already 

assigned to a first idea should be assigned also to a new idea which has no other sign at all, or no longer 

has a sign as its proper expression.”). 

 114. Patricia Parker, Metaphor and Catachresis, in THE ENDS OF RHETORIC: HISTORY, THEORY, 

PRACTICE 60 (John Bender & David E. Wellbery eds., 1990) (“[C]atachresis is a transfer of terms from 

one place to another employed when no proper word exists, while metaphor is a transfer or substitution 

employed when a proper term does already exist and is displaced by a term transferred from another 

place to a place not its own.”); cf. LISA FREINKEL, READING SHAKESPEARE’S WILL: THE THEOLOGY 

OF FIGURE FROM AUGUSTINE TO THE SONNETS 333 (2002) (acknowledging “the ultimately catachrestic 

structure of all metaphor.”). 

 115. ALEXANDER POPE, THE ART OF SINKING IN POETRY 42 (1728). 

 116. Beebe, Semiotic Analysis, supra note 10, at 671. 
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referent.”117 It involves semantic dislocation, i.e., a word used where its literal 

sense fails, generating meaning through necessity or displacement. 118  Alan 

Singer’s notion of “catachrestic metaphor” captures this for trademarks: arbitrary 

marks, chosen for rhetorical effect rather than literal description, evoke values 

or aesthetics in a way that departs from conventional use.119 

Seen this way, arbitrary marks are not blank slates, even when the choice 

of word itself may have been largely arbitrary. APPLE evokes nature, simplicity, 

knowledge, even rebellion (Edenic temptation); STARBUCKS (from Moby-

Dick) conjures maritime adventure; 120  CAMEL suggests exoticism and 

ruggedness; 121  SHELL implies nature and trade; 122  ORACLE signals 

foresight;123 CADILLAC recalls the French explorer who lent myth to Detroit. 

As the Fifth Circuit has noted, “even within the category of arbitrary terms, some 

words are ‘better’ than others, perhaps because they are evocative of 

characteristics or images appropriate to the business.”124  

Once those evocative qualities are taken seriously, the boundary between 

arbitrary and suggestive begins to dissolve. NIKE, classified as arbitrary for 

athletic wear, evokes victory, triumph and competitive excellence. These 

associations map onto the aspirations of the product’s consumers, even if not 

onto the product itself. The mark occupies a middle ground: less directly 

suggestive than GREYHOUND, whose connotations describe the service, but 

far from the semantic emptiness the arbitrary classification implies. The 

difference may be one of cultural register rather than categorical kind. Hence, 

these marks are not divorced from their non-commercial meanings. Rather than 

erasing meaning, they overwrite it, overlaying new meanings on old ones. This 

 

 117. Enikő Bollobás & Zoltán Kövecses, Catachresis as Metaphoric and Metonymic Meaning 
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 118. See ALAN SINGER, A METAPHORICS OF FICTION: DISCONTINUITY AND DISCOURSE IN THE 

MODERN NOVEL 58 (1984) (defining “catachrestic metaphor” as “a trope that strayed beyond the field 
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 119. Id.; see also Marlan, Visual Metaphor, supra note 10, at 797 (“[W]hile not often recognized 

as such, arbitrary marks . . . [i]n evoking values or aesthetics associated with a product or service . . . are 
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 121. Historical Advertising Review and Creative Evolution, CAMEL, https://tobacco-

img.stanford.edu/wp-content/uploads/2020/03/06212512/camel_creativehistory.pdf. 

 122. Our Brand History, SHELL, https://www.shell.com/who-we-are/our-history/our-brand-

history.html (“The origin of the Shell name can be traced back to the seashells that Marcus Samuel 

senior [founder] imported from the Far East during the late 19th Century.”). 

 123. About Oracle, ORACLE, https://www.oracle.com/corporate/ (“Our mission is to help people 
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 124. Union Nat’l Bank of Tex., Laredo, Tex. v. Union Nat’l Bank of Austin, Tex., 909 F.2d 839, 

847, n.18 (5th Cir. 1990). 
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creates what can be analogized to a palimpsest: a surface inscribed with multiple, 

partially erased texts.125 

Trademark doctrine’s refusal to acknowledge this layered structure distorts 

its strength hierarchy. Arbitrary marks are treated as categorically distinctive—

and often presumptively strong—simply because they lack descriptive content. 

But in reality, they require interpretive work to reconcile old and new meanings. 

Like suggestive marks, arbitrary marks depend on familiarity and cultural 

resonance. And those same qualities can invite ambiguity or semantic 

“slippage.” For example, consumers encounter Apple in both brand and non-

brand contexts. Its meanings are never fully severed from the fruit, the myth, or 

the metaphor. As Linford has shown for fanciful marks,126 arbitrary marks, too, 

are not truly empty vessels; they are saturated with prior associations. 

This account should not be misunderstood as turning on the subjective 

intentions of brand creators. A company may select a word for largely contingent 

reasons. Indeed, founders often report choosing names casually or even 

randomly. But the semiotic effects of that choice do not depend on the chooser’s 

intent. Once a particular word is selected, it inevitably carries with it the cultural, 

linguistic, and cognitive associations that predate the trademark. The point, 

therefore, is not that companies deliberately select words for specific symbolic 

meanings—though they sometimes do—but rather that any familiar word 

inevitably arrives with semantic residue. Consumers encounter the mark not as 

a newly minted homonym divorced from its prior use, but as an existing sign 

displaced into a new commercial context. 

The arbitrary mark, then, is rarely semantically empty (i.e., homonymic). 

Catachresis captures the rhetorical deployment of a familiar term whose meaning 

remains available, even if imperfectly or unpredictably, to shape perception.127 

At a minimum, arbitrary marks are closer to suggestive marks than to fanciful 

ones as a linguistic matter. Recognizing this similarity reframes the category and 

raises a doctrinal challenge. That is, if these marks are not semantically empty, 

their conceptual strength may be more fragile than assumed. As the next Part 

shows, empirical evidence suggests that arbitrary marks often underperform in 

recall, recognition, and communicative clarification. Their supposed superiority 

may itself be the product of an arbitrariness embedded at the heart of the 

Abercrombie spectrum. 

 

 125. GERARD GENETTE, PALIMPSESTS: LITERATURE IN THE SECOND DEGREE back cover (1997) 

(defining a palimpsest as “a written document, usually on vellum or parchment, that has been written 

upon several times, often with remnants of erased writing still visible.”); see Derrida & Moore, White 

Mythology, supra note 113, at 8–11 (using the analogy of the palimpsest to critique how Western 

philosophy uses and conceals the metaphysical nature of its own language). 

 126. Supra notes 77–83 and accompanying discussion. 

 127. See STEVE FULLER & JAMES H. COLLIER, PHILOSOPHY, RHETORIC, AND THE END OF 

KNOWLEDGE: A NEW BEGINNING FOR SCIENCE AND TECHNOLOGY STUDIES 198 (2d ed. 2004) (noting 

that “the classical trope of catachresis, or the misuse of names” can be used to describe things “in 

alternative ways so as to motivate alternative courses of action”). 
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B. Arbitrary Mark(et) Reality 

Reframing arbitrary marks as catachrestic metaphors—terms that operate 

through dislocation—unsettles their traditional doctrinal kinship with fanciful 

marks. Instead, the reframing tightens their association with suggestive ones, 

which likewise function through figures of speech. The analysis in the previous 

section reveals that their distinctiveness is achieved through layers of 

imaginative labor on the part of the consumer. This reframing also prompts a 

further question: if arbitrary marks function rhetorically more like strained 

metaphors than as blank slates, how do they actually perform in the marketplace? 

According to the branding literature, the answer is not particularly well; it 

has been shown empirically “that arbitrary names are more difficult to recognize 

than names in all other [Abercrombie] categories.” 128  In fact, despite their 

elevated legal status, arbitrary marks appear to underperform as source 

identifiers in real-world brand environments. As one foundational marketing 

study put it, “[m]arketing practice, as well as theoretical and empirical research, 

has suggested that meaningful [i.e., those that convey directly relevant product 

characteristics] brand names are easier to remember and recall than non-

meaningful brand names, and also that meaningful brand names are generally 

preferred over non-meaningful brand names.”129  

The key is that the branding literature’s “meaningful” denotes product-

relevant meaning, not meaning per se. Arbitrary marks are meaning-laden in the 

catachrestic sense—culturally rich, symbolically dense—but their associations 

are typically orthogonal to the actual products or services they designate. 

AMAZON evokes a river and a rainforest, though nothing about e-commerce. 

ORACLE evokes prophecy and ancient wisdom, but nothing about database 

software. Arbitrary marks thus present challenges, as consumers often struggle 

to recall them, connect them to the goods or services they designate, or find them 

likable.130 

Results vary, 131  of course, but the brand literature consensus is that 

arbitrary marks are harder to remember and less well-liked than other types of 

names, even while trademark law considers them highly distinctive.132 In Brand 

Names That Work, Chiranjeev Kohli and Rajneesh Suri compare consumer 

 

 128. Kohli & Suri, Brand Names, supra note 15, at 2. 

 129. Kohli et al., Creating Brand Identity, supra note 17, at 1507 (first citing Klink, Creating 

Meaningful, supra note 14; then Kohli & Suri, Brand Names, supra note 15). 
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 132. See infra note 139 and accompanying discussion. 
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reactions to descriptive, suggestive, arbitrary, and coined (fanciful) marks.133 

The authors find that arbitrary names consistently performed the worst overall 

across key dimensions of likability, recall, and recognition.134 The researchers 

had hypothesized that arbitrary and fanciful names would fare similarly, given 

their shared conceptual distance from the products they signify. But “contrary to 

the hypothesis, arbitrary names were more difficult to recognize than all other 

[descriptive, suggestive, and coined] types of names,” a pattern that was 

“remarkably consistent across . . . product categories.”135 Arbitrary marks had 

“the lowest recall” and “performed worse than coined names on recall.”136 While 

recognition was “high for descriptive, suggestive, and coined names,” it was 

“low for arbitrary names.”137 

The study’s recommendation was blunt: 

 

When recognition is important, for companies with small promotional 

budgets, descriptive names are most appropriate because of their 

superior performance on overall liking in contrast to suggestive names, 

and comparable performance with suggestive names on recognition. For 

companies with high promotional budgets, arbitrary names can be 

avoided in favor of coined words because of the relatively weak 

performance of the former.138 

 

Other studies reinforce these findings. The branding literature consistently 

confirms that names conveying directly relevant product characteristics achieve 

stronger consumer recall of advertised product characteristics than names whose 

associations point away from the product.139 

Additionally, a widely cited study in the trademark literature, An Empirical 

and Consumer Psychology Analysis of Trademark Distinctiveness by Thomas 

Lee and his coauthors, is best known for its broader (and perhaps too broad)140 

claim that “there is no basis for any continuing distinction between the 

‘inherently distinctive’ (suggestive, arbitrary, and fanciful) and the ‘non-
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 135. Id.  
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 137. Id. at 119. 
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characteristics.”); Kohli et al., Creating Brand Identity, supra note 17, at 1513 (finding that “non-
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 140. Linford, Dichotomy, supra note 5, at 1420 (“While the Abercrombie spectrum has recently 
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inherently distinctive’ (descriptive).” 141  However, the study also found a 

significant difference between arbitrary and fanciful marks in their ability to 

function as a source indicator. Specifically, it reported that across the 

experiments conducted, arbitrary marks served as a source indicator 76.7% of 

the time, while fanciful marks did so 100% of the time—a statistically significant 

difference.142 

So why do arbitrary marks consistently lag behind on these metrics? Their 

catachrestic nature offers a compelling explanation. Again, arbitrary marks are 

not empty vessels, as trademark law presumes they are. But because they lack 

intuitive or analogical ties to the product, they require consumers to forge novel 

associations between a displaced signifier and an unfamiliar referent.143 This 

imposes semiotic friction. Like suggestive marks, arbitrary ones demand 

interpretive labor, but without the aid of metaphorical scaffolding. Arbitrary 

marks are, in such a sense, metaphors without analogy. For consumers, they 

function like suggestive marks but lack any descriptive aspect to anchor them to 

a product or service. Hence, they demand a highly imaginative leap that many 

consumers are initially unwilling or unable to make. At least prior to acquiring 

secondary meaning, arbitrary marks may be more disorienting than evocative for 

consumers, thus demanding greater cognitive effort with less immediate semiotic 

payoff. Advertising can close this gap, but doing so requires significant time, 

investment, and resources that are typically available only to larger brands and 

companies.144 

In effect, arbitrary marks’ catachrestic nature demands interpretative labor 

and marketplace conditioning. Their elevated distinctiveness is not self-evident 

or automatic. It is instead earned through repeated exposure. Trademark law’s 

inherent distinctiveness doctrine, therefore, appears to operate on the mistaken 

assumption that the further a term departs from literal description, the stronger 

the mark becomes. Because descriptive marks outperform generic ones, and 

suggestive marks outperform descriptive ones, it is assumed that fanciful and 

arbitrary marks must be more distinctive still. That is, inherent distinctiveness is 

believed to follow a sort of exponential figurative curve, hence the Abercrombie 

spectrum as “hierarchy of figurativeness.”145 

But that assumed correlation—that the higher the degree of a mark’s 

figurativeness, the more consumers will recognize it—is likely wrong. Language 

and meaning do not behave linearly, and neither do consumers. If they did, the 

recent proliferation of Amazon-affiliated nonsense marks on the USPTO 

trademark registry—like LJXOAIEU for hair clips and AEZLHJYA for 
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 142. Id. at 1091. 
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jewelry—would be the most distinctive (i.e., strongest) of source identifiers.146 

They are not, of course.147  In reality, there may be a sweet spot—a happy 

medium—where the relationship between signifier and signified is figurative 

enough to spark recognition, yet still literal enough to aid memory and 

association. Push too far into catachresis and the mark may lose the cognitive 

and emotional hooks that help consumers relate to it as a brand identifier. 

Figurative excess can thus weaken a trade symbol’s communicative strength 

rather than enhance it. As Carsten Fink and co-authors summarize, “[t]his 

[branding] literature suggests that firms should select brand names that are easily 

recognized and recalled, and that elicit positive affect. In practice, this means 

that trademarks consisting of shorter, common words that are meaningful or 

suggestive tend to work inherently better with consumers.”148 

Therefore, the assumed strength of arbitrary marks may work on a legal 

fiction, albeit a useful one. Given the routine market preference for meaningful 

marks (particularly suggestive and descriptive ones) and the underwhelming 

market reaction to arbitrary marks, why does trademark law nonetheless elevate 

arbitrary marks to the highest echelon of protectability? In other words, why treat 

them as highly distinctive when there is little evidence they function that way in 

practice and longstanding interdisciplinary evidence to the contrary? The answer 

may lie not in semiotics, but in scarcity. 

Legal doctrine privileges arbitrary marks in part because it needs to. 

Because competitors need to use common descriptive and suggestive terms to 

identify their own goods and services, which limits the availability of such marks 

as protectable trademarks, the law must incentivize firms to pursue marks from 

a not-yet-depleted linguistic, semiotic, and conceptual category. Indeed, most of 

the sought-after marks are in the suggestive or descriptive range.149 As Barton 

Beebe and Jeanne Fromer have shown, there has been “significant depletion of 

the supply of competitively effective trademarks over time, leading to congestion 

in the trademark register.”150 This depletion, they note, reflects “the tendency for 

firms to pursue the same or similar competitively effective marks.” 151  The 

branding literature “strongly supports the proposition that the supply of good, 

 

 146. See John Herrman, All Your Favorite Brands, From BSTOEM to ZGGCD: How Amazon is 

Causing Us to Drown in Trademarks, N.Y. TIMES (Feb. 11, 2020), https://nyti.ms/38uhKvi 

[https://perma.cc/QFM7-R3M2]. 

 147. Note, Fanciful Failures: Keeping Nonsense Marks off the Trademark Register, 134 HARV. 

L. REV. 1804, 1815 (2021) (“[I]n spite of their relative uselessness as traditional source signifiers, 

nonsense marks on the Register have the potential to chill producers . . . to prompt costly litigation, and 

even to be weaponized by bad faith actors . . . .”). 

 148. Fink et al., supra note 17, at 1. 

 149. Kohli & Suri, Brand Names, supra note 15, at 115 (“An examination of brand names 

registered with the PTO indicates that a vast majority of brand names are either descriptive or 

suggestive.”). 

 150. Fink et al., supra note 17, at 1 (citing Beebe & Fromer, Running Out of Trademarks, supra 

note 18). 

 151. Id. 
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competitively effective trademarks is not just finite, but far more limited than 

might generally be appreciated.”152 

“Meaningful” marks—those that convey directly relevant product 

characteristics—are empirically stronger. 153  But because descriptive and 

suggestive marks are either scarce, subject to legal penalty or constraint, or 

needed by competitors, firms must instead rely on incentivized alternatives. 

Arbitrary marks fill this vacuum, not because they are stronger, but because they 

are legally available and plentiful in linguistic nature. Their appeal, then, lies not 

in their (overrated) market performance, but in their doctrinal utility. Arbitrary 

marks offer a form of semiotic excess that can suffice even as the pool of 

commercially effective descriptive terms dries up. Thus, their status at the 

pinnacle of the strength hierarchy is a helpful (i.e., efficient) legal fiction. But 

this doctrinal accommodation carries underappreciated costs—economic ones 

addressed in the remainder of this Section, and cultural ones, explored in the 

next. 

Within the U.S. trademark regime, arbitrary marks—those bearing no 

descriptive or suggestive relation to the products they signify—occupy a 

privileged position, receiving protection near the apex of the distinctiveness 

hierarchy. Their formal legal strength derives not from their communicative 

clarity, but from their supposed semantic emptiness. Precisely because arbitrary 

marks have no obvious inherent connection to the products they name, trademark 

law presumes them unlikely to constrain competitors or monopolize language 

essential to commerce. As a result, arbitrary marks receive strong protection and 

are widely promoted by trademark attorneys, branding professionals, the 

USPTO, and organizations like the International Trademark Association (INTA) 

as “trademark gold”—ideal for registration, exclusivity, and enforcement.154 As 

Jeanne Fromer notes, the Abercrombie “spectrum would seem to encourage 

businesses to adopt fanciful or arbitrary marks more than other types because 

they can be easily adopted without a need to establish secondary meaning.”155 

Moreover, as the Fifth Circuit has explained, the law limits protection for 

generic and highly descriptive terms to avoid granting “an effective monopoly 

on the use of a term common to all in the industry and that . . . would represent 

unfair competition.”156 By contrast, arbitrary and fanciful terms pose no such 

risk, which “create[s] an incentive for choosing an arbitrary or fanciful mark, 

 

 152. Beebe & Fromer, Running Out of Trademarks, supra note 18, at 970. 

 153. Kohli & Suri, Brand Names, supra note 15, at 118. 

 154. Trademark Strength, INT’L TRADEMARK ASS’N (INTA), https://www.inta.org/fact-

sheets/trademark-strength/ (last updated Dec. 13, 2023) (“To avoid expensive and time-consuming 

proceedings, it is helpful to choose a strong trademark (from the first two categories [arbitrary and 

fanciful]).”); Strong Trademarks, supra note 6 (“You want your trademark to be strong or ‘hot,’ as 

opposed to weak or ‘cold.’”). 

 155.  Fromer, Against Secondary Meaning, supra note 6, at 227. 

 156. Union Nat’l Bank, 909 F.2d at 847 n.18.  
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since they are more likely to be eligible for protection.”157 Thus, arbitrary marks 

do not carry the same anti-competitive effects of protection as descriptive marks. 

Nonetheless, this doctrinal elevation carries hidden costs. 

In practice, arbitrary marks are often semiotically weak: they typically fail 

to function as strong source identifiers without significant advertising investment 

to create associations in consumers’ minds. This reliance on marketing 

disproportionately burdens small businesses and entrepreneurs, who may be 

encouraged to select marks that are legally strong but commercially obscure. The 

legal incentive to adopt arbitrary marks—marks that “by definition . . . carry no 

information about the product or service” 158—cuts against trademark law’s 

foundational concern with consumer understanding.  

C. The Cultural Costs of Catachresis 

Arbitrary marks are drawn, by definition, from language that already 

belongs to someone else—or to everyone. Beyond their market inefficiencies, 

then, arbitrary marks also carry underexamined cultural costs. The Trademark 

Manual of Examining Procedure (TMEP) illustrates the concept aptly, when it 

states: “[o]ften, names of mountains or rivers are arbitrary for goods because no 

commercial activity is performed there. For example, ‘Colorado River’ for candy 

bars or ‘Mount Rushmore’ for automobiles would be arbitrary.”159 Courts have 

likewise treated terms like ANTARCTICA, MILKY WAY, and GALAPAGOS 

as legally arbitrary.160 But while such terms may be commercially unrelated to 

their assigned goods, they are hardly devoid of meaning. On the contrary, 

arbitrary marks draw from deep wells of symbolic, geographic, mythological, 

religious, and historical significance.161 Indeed, these marks are semantically 

repurposed (catachrestic).162 

 

 157. Id. 

 158. Id. 

 159. U.S. PAT. & TRADEMARK OFF., TRADEMARK MANUAL OF EXAMINING PROC. § 1210.04(d) 

(Nov. 2025) [hereinafter TMEP]. 

 160. Id. 

 161. Assaf, Dilution of Culture, supra note 19, at 83; see also Luminita Olteanu, Riding on the 

Coat-Tails of Traditional Cultural Expressions, 34 INT’L J. SEMIOTICS L. 861, 862 (2021) (analyzing 

trademark law’s power to diminish traditional cultural expression, especially with regard to folkloric 

symbols and Greek mythology); Sari Sharoni, The Mark of a Culture: The Efficiency and Propriety of 

Using Trademark Law to Deter Cultural Appropriation, 26 FED. CIR. BAR J. 401, 415 (2017) (exploring 

how when the “dominant” culture begins to use a cultural symbol in a certain way, “the public may 

begin to perceive the cultural product in a way that exclusively conforms with the dominant culture’s 

new meaning”); The Intersection of Trademark Law and Cultural Heritage, HFG LAW & INTELL. PROP. 

(Sept. 9, 2024), https://hfgip.com/news/intersection-trademark-law-and-cultural-heritage (conveying 

how “[w]hen businesses use culturally significant symbols, motifs, or phrases as trademarks without 

proper authorization or respect for their cultural significance, it can lead to cultural appropriation,” in 

turn leading to “the commercialization of cultural elements in ways that may strip them of their original 

meaning or reduce their significance to mere commodities”); cf. Zaneta M. Robinson, Trademark Law 

as an Accessory to Language Death, 77 RUTGERS L. REV. 743, 802 (2025) (arguing that trademark 

registration provides “a potential pathway to preserving language and culture”). 

 162. See supra Section III.A. 
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Consider NIKE, named for the Greek goddess of victory. Once part of a 

living mythos, the name is now globally synonymous with sneakers and athletic 

wear. The shift is more than clever branding; it is a privatization of meaning—

an enclosure of cultural signification into corporate identity. As Katya Assaf 

writes: 

 

Consider the trademark “Nike.” The initial significance of the cultural 

sign “Nike” was as the name of the Greek Goddess of Victory. The sign 

was chosen to serve as a trademark for its ability to convey the message 

of success, overcoming adversity and victory, stated succinctly by the 

phrase “Just Do It.” The trademark grew so strong that it turned into the 

sign’s primary meaning while its original significance grew weaker and 

became a kind of secondary meaning. The word “Cadillac” underwent 

a similar process. Cadillac’s initial cultural significance was as the name 

of an early 18th century French explorer who founded the city of 

Detroit. The advent of the Cadillac automobile, however, imbued the 

name with a strong significance as a trademark, and the meaning 

connected to the explorer was relegated to an ancillary role. Another 

example is the word “Ajax,” which today primarily denotes both 

cleaning products of the Colgate-Palmolive Company and a computer 

program offered by Microsoft, but not the original meaning as a hero of 

Greek myth.163 

 

Other examples abound. APOLLO, the god of sunlight, music, and poetry, 

has become a private equity firm. 164  AMAZON now refers less to a river, 

rainforest, or tribe of warrior women than to a global e-commerce and fast-

shipping company. 165  TROJAN, a people and a tragedy of betrayal, is 

synonymous with condoms.166 The Native American tribe CHEROKEE is an 

automobile.167 In 2007, the USPTO even granted registration of the word JESUS 

to Jesus Jeans, an Italian company, giving it presumptive nationwide rights in 

the name of the Christian prophet.168 Morell International owns the trademark 

GOD for computer software.169 These are not edge cases; they are emblematic 

of a systemic semiotic shift where, quite literally, trademark law sells out culture 

and meaning. 

 

 163. Assaf, Dilution of Culture, supra note 19, at 11–12. 

 164. See APOLLO, https://www.apollo.com/ (last visited Mar. 21, 2026). 

 165. See AMAZON, https://www.amazon.com/ (last visited Mar. 21, 2026). 

 166. See TROJAN, https://www.trojanbrands.com/en/products/condoms/ (last visited Mar. 21, 

2026). 

 167. See JEEP, https://www.jeep.com/cherokee.html (last visited Mar. 21, 2026). 

 168. Ankita Aseri, Commercializing Religion via Trademarking God, 23 J. WORLD INTELL. 

PROP. 75, 80 (2020). 

 169. See id. at 79 (“There is no inherent or statutory bar for a symbol that has acquired religious 

connotations and spiritual meaning to a group of believers to be protected as a commercial trademark, 

provided that certain legal conditions are met.”). 
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Trademark law, by elevating arbitrary marks, facilitates this shift. It 

rewards appropriation from religion, mythology, geography, and other symbolic 

domains far removed from the ordinary course of commerce. The result is what 

this Article calls cultural catachresis: a market-driven misapplication of 

language that gradually redefines public symbols as private property. Jacques 

Derrida famously described catachresis as “the violent, forced, abusive 

inscription of a sign, the imposition of a sign upon a meaning which did not yet 

have its own proper sign in language.”170 Applied here, catachresis refers to the 

process by which a mark like PANDORA, once the mythic figure whose 

curiosity unleashed chaos, now primarily evokes jewelry or music streaming.171 

MARS is no longer the god of war but a fusion of caramel and nougat. 172 

HERMES, messenger of the gods, becomes a luxury leather goods brand.173 

ORACLE, once a sacred seer, now conjures enterprise software.174 

Certainly, trademark law does not bar the public from speaking of these 

symbols. One is still legally free to refer to the goddess Nike or to explore the 

myth of Pandora. But the cultural effect of this sort of trademark appropriation 

is not censorship. Instead, it is semantic crowding, a more amorphous mental 

shift. As branded meanings dominate, older meanings are displaced. The public 

domain remains formally intact but symbolically diminished through the 

commodification of the semiotic commons by way of market application of 

metaphor.175 

A striking example of this tension occurred when Nike, Inc. attempted to 

seize control of the domain name nike.dev, arguing that no “believable or 

realistic reason” existed for someone else to own the domain name. 176  The 

registrant defended the name by explaining that it referred to the Greek goddess, 

even though the site was “largely undeveloped,” featuring only a photo of the 

goddess’s statue. 177  The domain owner cited Sanskrit and mythological 

 

 170. JACQUES DERRIDA, MARGINS OF PHILOSOPHY 255 (Alan Bass trans., 1982) (emphasis 

added); see also J. Hillis Miller, The Figure in the Carpet 1 POETICS TODAY 107, 111 (1980) 

(“Catachresis is the name for that . . . abusive transfer, something else for which there is no literal 

name . . . .”) (emphasis added). 

 171. Compare PANDORA, https://www.pandora.com (last visited Mar. 21, 2026), and PANDORA, 

https://us.pandora.net (last visited Mar. 21, 2025), with Jane E. Harrison, Pandora’s Box, 20 J. HELLENIC 

STUD. 99 (1900) (“Pandora is the first woman, the beautiful mischief: she opens the forbidden box, out 

comes every evil that flesh is heir to; hope only remains.”). 

 172. MARS, https://www.mars.com/ (last visited Mar. 21, 2026). 

 173. See Hermès Leather, HERMÈS, https://www.hermes.com/us/en/content/151446-leather-

care/ (last visited Mar. 21, 2026). 

 174. See ORACLE, https://www.oracle.com/ (last visited Mar. 21, 2026). 

 175. See Dustin Marlan, The Nightmare of Dream Advertising, 65 WM. & MARY L. REV. 259, 

305 (2023) (discussing the cultural harms of commodifying symbolic realms of meaning). 

 176. Nike Innovate C.V. v. Contact Privacy, Inc. Customer 1243971962/Ladinu, No. D2020-

3067, 2021 WL 679013, at *2 (WIPO Arb. Feb. 16, 2021) 

 177. Id.; see also Patrick H.J. Hughes, Nike Can’t Get Internet Domain Named After Greek 

Goddess of Victory, WESTLAW INTELL. PROP. DAILY BRIEFING (Feb. 25, 2021).  
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associations.178 Ultimately, the panel found that although the domain name was 

confusingly similar to the NIKE brand, the registrant had not acted in bad 

faith.179 Still, the case illustrates how corporate ownership of arbitrary marks 

increasingly forecloses the imaginative and symbolic uses of language, even 

where no legal infringement occurs.180 

To be clear, the cultural problem with arbitrary marks is not primarily a 

“fair use” problem, though other critics have rightly explored that angle with 

trademark appropriation more broadly.181 Instead, it is one of symbolic capture. 

The issue is not whether people can legally invoke myth or history outside brand 

contexts (they usually can under trademark law, if no attempted procurement 

occurs). The issue is that when arbitrary marks become dominant, they overwrite 

shared stories with commercial scripts. As advertising becomes a primary mode 

of public storytelling,182 the symbolic commons is carved up and fed into the 

machinery of marketing. Semiotic demand drives commercial appropriation, and 

trademark law, with its strength hierarchy, helps meet that demand by design. As 

Sut Jhally puts it, “advertising has come to literally colonize the culture, taking 

up more and more physical space, creeping into virtually every nook and cranny 

of the visual and audio landscape, driving out other possible ways of thinking 

and being as it competes for our attention non-stop.”183 As a facet of advertising, 

trademarks are no exception.184 

Some may find this commercial semiotic shift exhilarating. Perhaps the 

marketplace of symbols is more fun, more alive, more imaginative. Maybe 

consumers benefit from a kind of “magical thinking,” “hedonic enjoyment,” or 

even “material, beneficial spillover effects.”185 But even if these effects are real 

 

 178. Nike Innovate C.V., 2021 WL 679013, at *3. 

 179. Id. at *4–5. 

 180. While the conventional view that arbitrary marks “clearly do not threaten the linguistic 

commons,” OBX-Stock, Inc., 558 F.3d at 340, may be accurate, the same cannot be said about the 

semiotic commons. 

 181. See, e.g., Keith Aoki, How the World Dreams Itself to Be American: Reflections on the 

Relationship Between the Expanding Scope of Trademark Protection and Free Speech Norms, 17 LOY. 

L.A. ENT. L. REV. 523, 545 (1997); Sonia K. Katyal, Semiotic Disobedience, 84 WASH. U. L. REV. 489, 

491 (2006); Madhavi Sunder, IP3, 59 STAN. L. REV. 257, 269 (2006) (“Intellectual property is 

increasingly understood as a legal vehicle for facilitating (or thwarting) recognition of diverse 

contributors to cultural . . . discourse.”). 

 182.  Jhally, supra note 19, at 1; see MARK BARTHOLOMEW, ADCREEP: THE CASE AGAINST 

MODERN MARKETING 2 (2017) (“Like the air we breathe, modern marketing inescapably infuses our 

environment.”). 

 183. Jhally, supra note 19, at 2. 

 184. See Pamela K. Morris & Jennifer A. Waldman, Culture and Metaphors in Advertising: 

France, Germany, Italy, the Netherlands, and the United States, 5 INT’L J. COMMC’N 942, 943 (2011) 

(“Within a culture, advertising is considered both a communication and a social process that is used to 

influence its audience.”). 

 185. Jake Linford, Placebo Marks, 47 PEPP. L. REV. 45, 49 (2019) (“Recent evidence . . . suggests 

that the ability of trademarks to influence consumer perception provides material, beneficial spillover 

effects.”); Irina D. Manta, Hedonic Trademarks, 74 OHIO ST. L.J. 241, 244 (2013) (“Consumers can 

gain a variety of hedonic enjoyments from using goods with a specific brand, including experiencing 

emotions tied to the mental associations that arise from the history or the marketing of the brand[.]”); 



586 Berkeley Technology Law Journal [Vol. 41:555 

in some sense, they lie outside the proper domain of trademark law, which is not 

tasked with reinforcing persuasive or poetic meaning. 186  Trademark law’s 

function is to promote clarity, reduce consumer confusion, and prevent unfair 

competition—not to incentivize cultural enclosure and appropriation.187 Yet that 

is precisely what the legal structure surrounding arbitrary marks does. Rather 

than focusing on conceptual clarity, it promotes a strategy based on the lack of 

competitors’ need—i.e., the competitor’s need test for descriptiveness asks 

whether competitors need the mark at issue to describe their products or 

services.188 Competitors’ needs are typically of no concern in the context of 

arbitrary marks. In this way, arbitrary marks encourage a myth repurposed into 

merchandise. 

Catachresis has been theorized by postcolonial thinkers as a tool of 

resistance—an “abuse” of dominant metaphors by marginalized voices.189 In 

trademark selection, we see the reverse. Corporations, not marginalized 

speakers, deploy the catachresis. 190  They reframe religion, mythology, and 

identity not to resist power, but to consolidate it through ownership of 

meaning.191 What emerges is what Jean Baudrillard referred to as a simulacrum, 

 

but see Katya Assaf, Magical Thinking in Trademark Law, 37 L. & SOC. INQUIRY 595, 595 (pointing 

out, darkly, that famous trademarks are legally treated as magical objects and trademark law thus 

amounts to endorsing a totemic religion of brands); see also Katya Assaf, Brand Fetishism, 43 CONN. 

L. REV. 83, 148 (2010) (“The legal system should refrain from supporting ungrounded beliefs about 

trademarks.”); Mark Bartholomew, Advertising and the Transformation of Trademark Law, 38 N.M. L. 

REV. 1, 47 (2008) (“Recent research in cognitive psychology demonstrates that, even without legal 

protection, advertising does leave impressions in the human mind that can be extremely difficult to 

shake.”). 

 186. Ralph S. Brown, Jr., Advertising and the Public Interest: Legal Protection of Trade Symbols, 

57 YALE L. J. 1165, 1182 (1948) (“The classical economists who enthroned the consumer never 

dreamed that he would make his decisions under a bombardment of stupefying symbols.”); Jessica 

Litman, Breakfast with Batman: The Public Interest in the Advertising Age, 108 YALE L.J. 1717 (1999) 

(updating Brown’s argument for a new generation of advertising where children have “[b]reakfast with 

Batman” cereal); cf. Beebe, Search and Persuasion, supra note 24, at 2069 (“[A]re we searching for 

trademarks or are trademarks searching for us? Is trademark law dedicated to the minimization of their 

search costs or ours?”). 

 187. See generally Assaf, Magical Thinking in Trademark Law, supra note 185. 

 188. See, e.g., Rodeo Collection, Ltd. v. W. Seventh, 812 F.2d 1215, 1218 (9th Cir. 1987). 

 189. ASHCROFT ET AL., supra note 21. 

 190. But the non-reversal might be said to occur too as marginalized groups reappropriate the 

trademarks of luxury brands. See, e.g., Elizabeth L. Rosenblatt, Legendary Houses: Trademarks, 

Transformation, and Ballroom Culture, 58 AKRON L. REV. 475 (2025). And more broadly, as Margaret 

Chon acknowledges, “[g]lobal consumers are increasingly activist, playful, skeptical, and sophisticated 

regarding marks’ linguistic functions . . . .” Chon, supra note 101, at 967. 

 191. There is a rather robust literature focusing on the appropriation of religious terms; however, 

this cultural catachresis does not include only religious marks. See, e.g., David A. Simon, Register 

Trademarks and Keep the Faith: Trademarks, Religion and Identity, 49 IDEA 233 (2009); Agnes 

Beatrice Gambill, Trademark Holy Wars: The 2nd Circuit’s Attempt to Genericide God, 48 AIPLA Q.J. 

225 (2020); Steven John Olsen, Protecting Religious Identity with American Trademark Law, 12 CHI.-

KENT J. INTELL. PROP. 129 (2013). 
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something that replaces a facet of reality with its ersatz representation192—a 

goddess turned into a sneaker, a river into a fulfillment center.  

Judge Friendly may not have intended his Abercrombie spectrum to serve 

as a vehicle of cultural enclosure. But its elevation of arbitrary marks makes it 

function precisely that way. By granting arbitrary marks protection equivalent to 

its fanciful apex, the distinctiveness doctrine rewards the conversion of meaning 

into capital, and of story into slogan. The result is a slow-burning cultural 

dilution, a kind of semiotic privatization operating under a banner of legal 

neutrality. And in that process, the symbolic commons—what we collectively 

reference, remember, and revere—is quietly, but profoundly, transformed as 

arbitrary marks draw metaphorically from domains far removed from the goods 

and services of commerce. 

IV. 

RECALIBRATING THE SPECTRUM 

Building on the research in the previous Part, this final Part casts serious 

doubt on the Abercrombie spectrum’s elevation of arbitrary marks, particularly 

in comparison to fanciful marks, which prove stronger in practice and less 

culturally harmful. In doing so, it challenges the coherence of the spectrum’s 

upper tiers and opens the door to a more realistic—and culturally sensitive—

understanding of trademark strength. Ultimately, this Part argues that the 

Abercrombie spectrum is itself arbitrary, a foundational weakness now further 

complicated by the emerging practice of outsourcing distinctiveness judgments 

to generative AI. 

A. Fanciful > Arbitrary ≈ Suggestive 

The Abercrombie spectrum places fanciful and arbitrary marks side by side 

near the top of the hierarchy of inherent distinctiveness, treating the two 

categories as doctrinal peers. Yet the resemblance is largely superficial. Fanciful 

marks achieve distinctiveness through linguistic invention; arbitrary marks 

achieve it through semantic displacement. One creates language where none 

previously existed, while the other repurposes culturally meaningful words for 

new commercial contexts. Collapsing these mechanisms into a single tier 

obscures important differences in communicative power, competitive effects, 

and cultural impact. Once those differences are recognized, fanciful marks 

emerge as categorically stronger than arbitrary ones. 

 Equality between fanciful and arbitrary marks appears to be a historical 

artifact. Before Abercrombie, trademark law often treated “arbitrary and 

fanciful” marks together, describing both as inherently distinctive when used in 

 

 192. Jean Baudrillard, Simulacra and Simulations, in JEAN BAUDRILLARD, SELECTED WRITINGS 

166 (Mark Poster ed., 1988) (“Simulation is no longer that of a territory, a referential being or a 

substance. It is the generation by models of a real without origin or reality: a hyperreal.”). 
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clearly non-descriptive ways.193 Thus, a mark such as STORK CLUB for a New 

York nightclub was labeled “arbitrary and fanciful” because it bore no 

relationship to the service offered.194 Over time, the two categories became 

conceptually distinct, yet they remain doctrinal equals in many courts’ eyes, 

together perched atop the strength hierarchy.195 Another view, however, treats 

fanciful marks as stronger.196  

That view gained modest traction following the Supreme Court’s recitation 

of the Abercrombie spectrum in Two Pesos v. Taco Cabana, which listed the 

categories in order of “generally increasing distinctiveness” and placed fanciful 

above arbitrary. 197  Although Two Pesos primarily addressed trade dress 

distinctiveness—and has itself generated considerable doctrinal confusion198—

its sequencing may nonetheless reflect a more defensible hierarchy than the 

Abercrombie approach that places fanciful and arbitrary marks “on roughly equal 

footing.”199 

The case for Fanciful > Arbitrary rests on a fundamental difference in how 

the two categories generate distinctiveness. A fanciful mark is a neologism—a 

term coined specifically for use as a mark, with no prior lexical existence.200 Its 

distinctiveness is intrinsic: because the term did not exist before, it can only mean 

the brand. Arbitrary marks function differently. Rather than inventing language, 

 

 193. Saxlehner, supra note 51 and accompanying discussion. 

 194. Id. 

 195. See, e.g., Bliss Collection, 82 F.4th at 510 (stating that “fanciful and arbitrary marks are 

considered the strongest or most distinctive marks”); Surgicenters of Am., Inc. v. Med. Dental Surgeries, 

Co., 601 F.2d 1011, 1014 (9th Cir. 1979); Exxon Corp. v. XOIL Energy Res., Inc., 552 F. Supp. 1008, 

1014 (S.D.N.Y. 1981); McGregor-Doniger Inc. v. Drizzle Inc., 599 F.2d 1126, 1131 (2d Cir. 1979); 

Winner Int’l LLC v. Omori Enters., Inc., 60 F. Supp. 2d 62, 67 (E.D.N.Y. 1999); Paddington Corp. v. 

Attiki Imps. & Distribs., Inc., 996 F.2d 577, 583 (2d Cir. 1993). 

 196. See, e.g., Amstar Corp., 615 F.2d at 260 (“‘Domino’ is not a coined word, is not purely 

fanciful, and while its application to sugar may be arbitrary, it is still not to be accorded the same degree 

of protection given such coined and fanciful terms as ‘Kodak’ or ‘Xerox.’”); Blacks in Gov’t v. Nat’l 

Ass’n of Blacks within Gov’t, 601 F. Supp. 225, 227 (D.D.C. 1983) (explaining that while an arbitrary 

mark is also “accorded preferential treatment,” a fanciful mark is “[t]he strongest type of mark meriting 

legal protection”); Fortune Dynamic, Inc. v. Victoria’s Secret Stores Brand Mgmt., Inc. 618 F.3d 1025, 

1032 (9th Cir. 2010); Med. Depot, Inc. v. Med Way US, Inc., 774 F. Supp. 3d 554, 567 (E.D.N.Y. 2025); 

State Permits, Inc. v. Fieldvine, Inc., No. 92075095, 2024 WL 3825297, at *11 (T.T.A.B. Aug. 15, 

2024); Iron Balls Int’l Ltd. v. Bull Creek Brewing, LLC, No. 92079099, 2024 WL 2844425, at *13 

(T.T.A.B. June 4, 2024); Spireon, Inc. v. Flex Ltd., 71 F.4th 1355, 1362 (Fed. Cir. 2023); accord Barton 

Beebe, An Empirical Study of the Multifactor Tests for Trademark Infringement, 94 CAL. L. REV. 1581, 

1637 (2006) (finding that fanciful marks are offered a broader scope of protection that arbitrary ones); 

Linford, Fanciful?, supra note 3, at 734 (finding that “fanciful marks receive broader protection than 

other marks”).  

 197. Two Pesos, 505 U.S. at 768 (citing Abercrombie, 537 F.2d at 9) (“Marks are often classified 

in categories of generally increasing distinctiveness; following the classic formulation set out by Judge 

Friendly, they may be (1) generic; (2) descriptive; (3) suggestive; (4) arbitrary; or (5) fanciful.”) 

(emphasis added). 

 198. See Marlan, Servicing Trade Dress, supra note 39, at 1534 (“[I]n treating all forms of trade 

dress as conceptually alike, the Two Pesos opinion was ripe for controversy.”). 

 199. Fromer, Against Secondary Meaning, supra note 6, at 225 n.89. 

 200. Linford, Fanciful?, supra note 3. 
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they operate through catachrestic displacement, repurposing existing words for 

unrelated products.201 Consider APPLE for computers. Its conceptual strength 

does not arise because “apple” is an inherently distinctive sequence of phonemes. 

Rather, it emerges from the wide semantic gap between fruit and computers, 

which prevents descriptive confusion while allowing the word’s cultural 

resonances—nature, knowledge, simplicity, rebellion—to perform branding 

work. That catachrestic mechanism differs categorically from coinedness, which 

is what gives marks like KODAK or EXXON their distinctiveness. 

To be sure, as Jake Linford has shown, fanciful marks are not perfectly 

empty vessels.202 Linguistic research on symbolism demonstrates that certain 

phoneme clusters carry implicit associations that marketers exploit when crafting 

brand names. Even invented terms like KODAK or XEROX may convey faint 

product-relevant impressions. Yet this observation does not collapse the 

distinction between fanciful and arbitrary marks. The differences between the 

two lie in the type of meaning involved. 

Sound symbolism operates at a sub-lexical level, producing diffuse and 

often unconscious impressions that are weakly held and unattached to any prior 

cultural referent.203 No community “owned” the phoneme cluster in KODAK 

before Eastman coined it, and no shared culture was enclosed when EXXON 

became a petroleum brand. The symbolic commons lost nothing. Arbitrary 

marks, by contrast, appropriate meaning that already exists in culturally dense 

form—gods, animals, geographic symbols, myths, or institutions—and redeploy 

that meaning for private commercial identity. Thus, even when fanciful marks 

draw on sound symbolism, they generate new associations, whereas arbitrary 

marks extract preexisting ones—a distinction that carries both linguistic and 

cultural consequences. 

The brand literature further supports differentiating the categories. 

Marketing studies find that sound symbolism can enhance brand recognition and 

communicative clarity, reinforcing the conceptual strength of well-designed 

fanciful marks.204 Arbitrary marks, by contrast, frequently require substantial 

advertising investment to achieve comparable recognition. Indeed, as Section 

III.B demonstrates, consumer recall studies suggest that arbitrary marks often 

 

 201. Supra Section II.A. 

 202.  Linford, Fanciful?, supra note 3, at 754–55. 

 203. See id. at 750–62; Klink, Creating Brand Names, supra note 14, at 6–7. 

 204. Sound symbolism creates a tension in assessing trademark strength. On one hand, it can 

serve as a powerful source of distinctiveness; on the other, it implicates concerns about competitors’ 

need to use similar expressive tools, a tension this Article resolves, if tentatively, in favor of apex 

placement given sound symbolism’s demonstrated communicative benefits. Compare Linford, 

Fanciful?, supra note 3, at 762 (advocating for “[d]iscounting the use of similar sound symbols by the 

alleged infringer”), with Klink, Creating Meaningful, supra note 14, at 27 (finding that products with 

brand names using sound symbolism to convey product-related information are liked better by 

consumers and positioned more strongly in their minds). 
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underperform suggestive ones in terms of memorability and immediate 

comprehension.205  

For these reasons, arbitrary marks should not enjoy the same doctrinal 

status as fanciful marks at the highest echelon of trademark protection. They 

deserve recognition as inherently distinctive because they are not competitively 

necessary and can support branding through metaphorical association. But their 

legal privileges should reflect both their weaker communicative performance and 

their potential social costs. Whether ranked slightly above or alongside 

suggestive marks, arbitrary marks should occupy at least one tier below fanciful 

marks in the strength hierarchy. 

One might object that parsing the distinction between arbitrary and 

suggestive is largely academic. Thomas McCarthy observed: 

 

“Arbitrary” marks are sometimes difficult to distinguish from 

“suggestive” marks. However, for legal purposes, there is little, if any, 

reason to make the distinction, and the cases hardly ever bother to do 

so. “Arbitrary” and “suggestive” marks fall within the same legal pigeon 

hole of classification in that neither category requires proof of secondary 

meaning for legal protection and registration. For example, it could be 

argued that a mark like GREYHOUND for a bus line is arbitrary. On 

the other hand, it could be argued with equal force that GREYHOUND 

suggests speed and sleekness. But the classification need not be made, 

for in either case, proof of secondary meaning is unnecessary.206 

 

McCarthy is correct on the narrow doctrinal point that at the moment of 

PTO examination, suggestive, arbitrary, and fanciful marks are all treated as 

inherently distinctive and registrable without proof of secondary meaning.207 But 

it does not follow that the classification is inconsequential at the registration 

stage. On the contrary, this is where its consequences may be greatest. As Part 

III demonstrated, the Abercrombie spectrum shapes mark selection before any 

application is filed. Trademark attorneys, branding consultants, the USPTO, and 

organizations like INTA promote arbitrary marks strongly due to their elevated 

categorical status. And firms respond to that signal. The classification thus 

operates upstream of examination, steering businesses (particularly startups) 

toward marks that are legally privileged but commercially underperforming or 

culturally extractive. A perverse incentive of this kind does not appear in any 

individual prosecution file, which may explain why the cases “hardly ever 

bother” with the distinction.208 But its aggregate effects on the composition of 

 

 205. Supra Section III.B. 

 206. MCCARTHY, supra note 53, at § 11:12. 

 207. TMEP, supra note 159 § 1209.01(a) (“Suggestive marks, like fanciful and arbitrary marks, 

are registrable on the Principal Register without proof of secondary meaning.”). 

 208.  MCCARTHY, supra note 53, at § 11:12. 
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the trademark register—and on the language and symbols drawn into it—are 

substantial. The distinction McCarthy dismisses as unnecessary is, in fact, doing 

quiet but significant work at the very stage he identifies. 

The boundary between arbitrary and suggestive is, as McCarthy notes, 

frequently blurry in practice.209 Yet that very ambiguity supports the argument 

advanced here. Indeed, many marks labeled “arbitrary” function linguistically 

much closer to suggestive marks than to fanciful ones. GREYHOUND, for 

instance, likely falls on the suggestive side because its connotations of speed and 

sleekness are intuitively apparent. The same could be said of JAGUAR, whose 

associations with grace, elegance, and speed make its metaphorical appeal 

obvious. But even marks commonly labeled arbitrary, such as CADILLAC 

(named after the French explorer associated with Detroit), reveal layers of 

meaning once their historical or symbolic references are considered. Many 

purportedly arbitrary marks are better understood as metaphorically suggestive 

upon closer inspection.  

Nor does the absence of a bright line render the distinction irrelevant 

beyond registration. Distinctiveness may function as a binary threshold for 

protection, but strength operates along a spectrum, and that spectrum influences 

outcomes in litigation. 210  Classification informs courts’ assessments of 

conceptual strength, the scope of protection a mark receives, and the likelihood-

of-confusion analysis in infringement disputes. Inherent strength remains a key 

factor among most circuits.211 To be sure, in litigation the classification will 

prove outcome-determinative in only a minority of cases—those close enough 

that the starting presumption of conceptual strength tips the balance. But those 

cases are material. Borderline infringement disputes are where zones of 

exclusivity are drawn, where courts decide whether a competitor must rebrand 

 

 209. Id. 

 210. Kohler Co. v. Bold Int’l FZCO, 422 F. Supp. 3d 681, 700 (E.D.N.Y. 2018); see supra note 

66. 

 211. Circuits differ in how they weigh conceptual versus mark strength. The Federal Circuit and 

Trademark Trial and Appeal Board (TTAB) weighs conceptual strength more heavily than commercial 

strength in measuring mark strength for purposes of the likelihood of confusion analysis. See Spireon, 

71 F.4th at 1362; Iron Balls Int’l, 2024 WL 2844425, at *29. The Third, Sixth, and Seventh Circuits 

take both conceptual and commercial strength into relatively equal regard. See A & H Sportswear, Inc. 

v. Victoria’s Secret Stores, Inc., 237 F.3d 198, 224 (3d Cir. 2000); Daddy’s Junky Music Stores, Inc. v. 

Big Daddy’s Family Music Ctr., 109 F.3d 275, 281–82 (6th Cir. 1997); CAE, Inc. v. Clean Air Eng’g, 

Inc., 267 F.3d 660, 684 (7th Cir. 2001). The Second, Fourth, Fifth, Eight, Ninth, Tenth, and Eleventh 

Circuits consider both conceptual and commercial strength, though prioritizing to some degree 

commercial strength. See RiseandShine Corp. v. PepsiCo, Inc., No. 23-1176-cv, 2024 WL 5165388, at 

*2 (2d Cir. Dec. 19, 2024); Variety Stores, Inc. v. Wal-Mart Stores, Inc., 888 F.3d 651, 663 (4th Cir. 

2018); Springboards to Educ., Inc. v. Houston Indep. Sch. Dist., 912 F.3d 805, 814 (5th Cir. 2019); 

Lovely Skin, Inc. v. Ishtar Skin Care Prods., LLC., 745 F.3d 877, 888 (8th Cir. 2014); Rearden LLC v. 

Rearden Com. Inc., 683 F.3d 1190, 1211 (9th Cir. 2012); Water Pik, Inc. v. Med-Sys., Inc., 726 F.3d 

1136, 1153 (10th Cir. 2013); Fla. Int’l Univ. Bd. v. Fla. Nat’l Univ., 830 F.3d 1242, 1258–59 (11th Cir. 

2016). The First Circuit focuses almost exclusively on commercial strength to the exclusion of 

conceptual strength. See WEX Inc. v. HP Inc., No. 2:24-cv-00121-JAW, 2024 WL 3358651, at *28–30 

(D. Me. July 9, 2024), appeal dismissed, No. 24-1729, 2024 WL 5379024 (1st Cir. Oct. 28, 2024). 
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or coexist, and where the boundary between trademark owners’ rights and the 

public’s linguistic freedom is actually contested. A doctrine that systematically 

overweighs arbitrary marks in exactly those cases can shift the balance between 

mark owners, competitors, and the public one close case at a time.212   

More fundamentally, McCarthy’s observation proves more than he 

acknowledges. If arbitrary and suggestive marks are so difficult to distinguish 

that “the cases hardly ever bother,” and if both occupy “the same legal pigeon 

hole” at registration, the natural conclusion is that the equivalence should extend 

to the strength determination in infringement litigation as well.213  If arbitrary 

marks operate through catachrestic metaphor, they are linguistically and 

semantically closer to suggestive marks, which also operate metaphorically. 

Recognizing this should prompt a downward shift in arbitrary marks’ position 

within the Abercrombie spectrum or, at minimum, a more restrained, context-

sensitive approach to the strength and scope of protection they receive.  

B. Recalibration in Practice  

If arbitrary marks belong at or near the suggestive tier, the question 

becomes how to get them there. The most practical vehicle for such recalibration 

is not legislative reform but the likelihood-of-confusion analysis that courts 

already apply in infringement cases. Because the multifactor tests used across 

circuits are largely judge-made law, courts retain the flexibility to adjust how 

conceptual strength is assessed without statutory change, making this the most 

tractable path toward recalibration.  

The strength-of-the-mark factor provides the most direct entry point.214 

Mark strength is viewed by many courts as among the “most significant” 

factors. 215  Most circuits already distinguish between a mark’s conceptual 

 

 212. For an extensive analysis of this balance between trademark owners, competitors, and the 

public, see generally Dustin Marlan, The Trademark Bargain: Registration as Disclosure, 75 AM. U. L. 

REV. 101 (2026). 

 213.  MCCARTHY, supra note 53, at § 11:12. 

 214. Other likelihood-of-confusion factors may warrant recalibration when the mark at issue is 

arbitrary. The intent factor, for instance, asks whether the defendant adopted its mark to trade on the 

plaintiff’s goodwill. A more nuanced application might distinguish between intent to exploit brand 

identity and intent to invoke the mark’s pre-commercial cultural referent. A defendant adopting 

MARATHON for a running event, or APOLLO for a theater company invoking the classical god of 

music and the arts, is drawing on a cultural referent rather than attempting to trade on the goodwill of an 

existing brand. Similarly, where a cultural use of a term has coexisted with the brand over time without 

generating documented consumer confusion, that coexistence may suggest that consumers perceive the 

cultural referent and the brand as occupying distinct conceptual space—evidence that likelihood-of-

confusion doctrine currently underweights. And the likelihood of expansion factor, recognized in some 

circuits, might be applied with greater skepticism where the mark holder’s asserted zone of exclusivity 

rests primarily on the mark’s categorical classification as “arbitrary” rather than on demonstrated 

commercial strength or market presence. 

 215. See, e.g., Mobil Oil Corp. v. Pegasus Petroleum Corp., 818 F.2d 254, 258 (2d Cir. 1987) 

(identifying the first three Polaroid factors—strength, similarity, and competitive proximity—as 

“perhaps the most significant”). 
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strength—its inherent distinctiveness based on categorical placement—and its 

commercial strength, acquired through marketplace exposure and advertising 

investment.216 Courts tend to treat arbitrary and fanciful marks as presumptively 

strong, and suggestive and descriptive marks as presumptively weak. As the 

Ninth Circuit has observed, “unlike arbitrary or fanciful marks which are 

typically strong, suggestive marks are presumptively weak.”217 Notice that this 

formulation groups arbitrary and fanciful together and contrasts them with 

suggestive—precisely the equivalence this Article argues should be disrupted. 

Suggestive marks are presumptively weak relative to the upper tier of the 

distinctiveness hierarchy. And as the foregoing analysis shows, arbitrary marks 

are linguistically and commercially closer to suggestive marks than to fanciful 

ones. It follows that arbitrary marks should share more of suggestive marks’ 

presumptive weakness than current doctrine allows. A finding of lower 

conceptual strength does not preclude a finding of infringement, but it would 

adjust the starting presumption in a way that reflects how these marks actually 

function. 

A secondary meaning conditioning proposal follows naturally from this 

analysis. If arbitrary marks derive their communicative force through 

catachresis—achieving full semiotic power only after substantial marketplace 

exposure—then conditioning the presumption of highest conceptual strength on 

demonstrated secondary meaning aligns legal doctrine with the functional reality 

of how these marks work. Arbitrary marks could begin as inherently distinctive 

at or near the level of suggestiveness, with apex-level strength available upon a 

showing of acquired consumer recognition.   

The most ambitious version of this argument points toward a more 

fundamental restructuring. If the Abercrombie spectrum is conceptually unstable 

across its tiers,218 then the logical endpoint may be to abandon the conceptual 

distinctiveness hierarchy altogether in favor of greater emphasis on commercial 

strength in likelihood-of-confusion determinations. The First Circuit already 

moves in this direction, and several other circuits give substantial weight to 

marketplace recognition rather than inherent linguistic categorization.219  

This Article stops short of that endpoint, however, because commercial 

strength cannot do all the work of inherent distinctiveness. Unlike the subjective 

and intuitive inherent distinctiveness judgment, “[p]roof of secondary meaning 

entails vigorous evidentiary requirements.” 220  Demonstrating marketplace 

 

 216. Supra note 210; see, e.g., Nutri/Sys., Inc. v. Con-Stan Indus., 809 F.2d 601, 605 (9th Cir. 

1987) (“Arbitrary or fanciful marks (i.e., Kodak) are called ‘strong’ marks, whereas descriptive or 

suggestive marks are ‘weak.’”). 

 217. Brookfield Commc’ns, Inc. v. W. Coast Ent. Corp., 174 F.3d 1036, 1058 (9th Cir. 1999) 

(emphasis added). 

 218. Infra Section IV.C. 

 219. Supra note 210. 

 220.  Perini Corp. v. Perini Constr., Inc., 915 F.2d 121, 125 (4th Cir. 1990) (quoting Thompson 

Med. Co., Inc. v. Pfizer Inc., 753 F.2d 208, 217 (2d Cir. 1985)). 
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recognition is therefore expensive—e.g., consumer surveys, longitudinal sales 

and advertising data, documentation of consumer perception—and that 

evidentiary burden is not distributed evenly across the marketplace. As Jeanne 

Fromer notes, “[b]usinesses with deeper pockets could then more readily 

establish secondary meaning . . . . By contrast, new entrants and other businesses 

with fewer resources could not as easily establish secondary meaning for their 

marks.”221 The conditioning proposal advanced above is calibrated to avoid this 

problem. Arbitrary marks should retain inherent distinctiveness and immediate 

registrability at a suggestive-level presumption of strength, with secondary 

meaning operating only as the gateway to apex-level protection. Baseline 

protection remains accessible to all, while the broadest scope of exclusivity must 

be earned. 

In sum, the traditional conflation of fanciful and arbitrary marks is an 

artifact best left behind. Truly fanciful marks deserve their top-tier status for 

being inherently distinctive, purely source-identifying, and non-extractive. But 

they are relatively rare.222 The larger and more ambiguous category of arbitrary 

marks demands a more nuanced doctrinal treatment—one that recognizes their 

legal distinctiveness while acknowledging their linguistic ambiguity, 

commercial inefficiency, and cultural costs. Realigning the position of arbitrary 

marks within the hierarchy would better serve trademark law’s twin goals of 

promoting fair competition and preventing consumer confusion, while also 

preserving the shared symbolic resources that constitute the cultural public 

domain. 

C. The Arbitrariness of Abercrombie 

Arbitrary marks are, in an important sense, a fiction. Rather than 

semantically empty signs, as trademark doctrine typically assumes, they are 

metaphorical constructs repurposed to evoke, resonate, and persuade.223 Words 

such as APPLE, AMAZON, or JAGUAR arise not from linguistic neutrality but 

from cultural familiarity and imaginative extension.224 These marks succeed, if 

 

 221.  Fromer, supra note 6, at 235–36. In her comprehensive analysis, Fromer points out several 

other problems with enshrining secondary meaning in the context of word marks, including (1) that well-

resourced firms can too easily establish secondary meaning even for marks whose protection 

undermines trademark law’s goals, id. at 214; (2) that marks “retain their primary meaning” even after 

acquiring secondary meaning, such that protection may still impair competition, id. at 215—an 

observation consistent with this Article’s account of arbitrary marks as palimpsests, see supra Section 

III.A; and (3) that “businesses have strong incentives external to trademark law to develop secondary 

meaning” regardless of doctrinal reward, Fromer, supra note 6, at 215. The narrower proposal here—

employing secondary meaning solely as the gateway between suggestive-level and apex-level strength 

for arbitrary marks, while preserving inherent distinctiveness as the accessible baseline—is calibrated 

with Fromer’s fair competition and consumer protection concerns in mind. 

 222. Chiranjeev Kohli & Mrugank Thakor, Branding Consumer Goods: Insights from Theory 

and Practice, 14 J. CONSUMER MKTG. 206, 209 (1997) (“Coined names gained acceptance in the mid-

1980s. Ever since, their popularity has been waning.”). 

 223. Supra Section III.A. 

 224. Id.; supra Section III.C. 
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at all, not because of a lack of meaning altogether but instead because their 

meanings can be productively displaced into new commercial contexts. Once 

this mechanism is recognized, the conceptual strength that trademark law 

attributes to arbitrary marks appears overstated.225 That overstatement carries 

serious economic and cultural costs, privileging marks that rely on preexisting 

symbolic capital and encouraging branding strategies that appropriate cultural 

language, rather than creating new commercial signs.226 

But the fiction runs deeper still. The problem is not merely that arbitrary 

marks are less “arbitrary” than the law claims. It is that the entire distinctiveness 

spectrum—the conceptual framework Judge Friendly articulated in 

Abercrombie—rests on similarly unstable foundations. Every category on that 

spectrum leaks. Fanciful marks echo familiar sounds through sound symbolism; 

arbitrary marks import symbolic meaning through catachresis; suggestive and 

descriptive marks blur at their boundaries; and even the supposed bright line 

between descriptive and generic terms bends under the pressure of semantic 

shifts.227 In fact, what trademark law presents as a clear taxonomy is, in practice, 

a set of porous borders attempting to contain the unruly forces of language and 

consumer perception. 

Yet trademark law continues to rely on the Abercrombie spectrum because 

it is useful. Indeed, the spectrum offers courts and examiners a manageable 

heuristic for sorting marks and allocating evidentiary burdens. But usefulness 

should not be confused with truth. Recognizing the semiotic complexity of so-

called arbitrary marks only confirms what has long been implicit. That is, the 

distinctiveness spectrum is less a map of linguistic reality or consumer 

psychology than a tool of legal convenience. If the framework is to persist (and 

perhaps some version of it must), we should at least acknowledge its character 

as a legal fiction rather than treat it as a natural taxonomy of language. Judge 

Friendly himself recognized as much, describing the categories as flexible 

guideposts rather than rigid doctrinal compartments.228 

The risks of mistaking this heuristic for a natural classification grow 

sharper as scholars and regulators explore the possibility of “Automating 

Abercrombie.”229 Barton Beebe, Jeanne Fromer, and co-authors demonstrate that 

machine-learning models trained on over 1.5 million trademark applications and 

over two million USPTO office actions can predict examining attorneys’ 

determinations of inherent distinctiveness with approximately 86% accuracy.230 

Using explainable AI techniques, the researchers also identify the semantic 

features that drive those predictions, raising the prospect of decision-support 

 

 225. Supra Section III.B. 
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 228. See supra note 48 and accompanying discussion. 

 229. Adarsh et al., Automating Abercrombie, supra note 4, at 828 (using generative AI to analyze 
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 230. Id. 



596 Berkeley Technology Law Journal [Vol. 41:555 

tools or even a “robot trademark clerk” capable of assisting or partially replacing 

human examination.231  

In the specific context of arbitrariness, such models can learn to identify 

“terms that are in the dictionary yet [are] semantically orthogonal to the product 

attributes . . . .”232 By analyzing relationships among the mark drawing, the 

product identification, and the relevant international classification, the system 

can approximate the reasoning that leads examiners to categorize marks as 

arbitrary.233 

These technological achievements are impressive. But they do not validate 

the conceptual coherence of the Abercrombie spectrum. If anything, they 

illuminate its limits. As the authors themselves note, their work “not only paves 

the road toward decision-support systems in trademark law,” but also “shed[s] 

light on the limitations of the Abercrombie spectrum and the normative 

challenges resulting from these limitations.” 234  When machine learning can 

replicate distinctiveness determinations at scale, even when accurate, the 

classifications it reproduces may reflect institutional habit more than rigorous 

linguistic analysis.235 

Automation promises efficiency, but it risks ossifying the very arbitrariness 

embedded in the existing framework. Training algorithms to replicate trademark 

judgments presupposes that the underlying distinctions are meaningful, 

trainable, and normatively justifiable.236 Yet the problems explored throughout 

this Article suggest otherwise. Automating Abercrombie does not resolve the 

conceptual instability of the distinctiveness spectrum; it merely encodes that 

instability into new technological systems. As the researchers acknowledge, the 

results “raised doubts whether the Abercrombie spectrum should be the guiding 

principle for trademark registrability when trademark distinctiveness is 

uncertain . . . .”237 

Generative AI, in other words, cannot save trademark law from the 

arbitrariness of arbitrary marks—or from the broader instability of Judge 

Friendly’s spectrum. On the contrary, it may deepen the legal system’s 

dependence on inherited heuristics at precisely the moment when those heuristics 

deserve renewed scrutiny. The real challenge, therefore, is not to train machines 

to sort marks more efficiently. It is to confront the legal and cultural 
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 236. Id. at 857 (explaining that the AI model “performs poorly on . . . middle-ground trademarks, 
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consequences of a doctrine that mistakes metaphor for conceptual strength and 

convenience for conceptual coherence. Even an advanced, machine-driven 

application of flawed categories cannot correct that underlying error. Thus, while 

arbitrary marks are not actually arbitrary in practice, the Abercrombie spectrum 

is. 

V. 

CONCLUSION 

This Article has challenged the long-held assumption that arbitrary marks 

are inherently strong. Far from being empty vessels, arbitrary marks operate 

through the literary mechanism of catachrestic metaphor, drawing meaning from 

displaced or repurposed language. In this respect, they function less like fanciful 

marks—the coined neologisms with which doctrine aligns them—and more like 

suggestive marks, which also rely on figurative associations to convey meaning. 

Yet empirical evidence shows that arbitrary marks do not deliver the conceptual 

advantages attributed to them. In measures of consumer recall, recognition, and 

likeability, they trail behind fanciful, suggestive, and descriptive marks.  

The doctrinal elevation of arbitrary marks, this Article has argued, is 

therefore not a principled conclusion about inherent strength. Instead, it is a 

structural accommodation—trademark law’s response to semiotic scarcity. As 

the supply of communicatively effective descriptive and suggestive terms 

becomes depleted by congestion on the register, arbitrary marks fill the vacuum, 

offering registrability without the evidentiary burden of secondary meaning. 

Their ascent to the apex of the Abercrombie spectrum is less a reflection of their 

inherent strength than a reflection of the system’s need for them. But that 

elevation carries hidden costs. 

Commercially, privileging arbitrary marks rewards branding strategies that 

depend on substantial advertising investment to achieve the recognition that 

other mark types generate more naturally. In doing so, it disadvantages small 

businesses and startups, which often depend on marks that identify source 

efficiently from the outset. Culturally, the doctrine encourages the appropriation 

of shared symbols—myths, geographies, deities, tribes, and traditions—by 

converting elements of the symbolic commons into private property through a 

legal framework that has normalized such conversions so thoroughly that they 

rarely register as a choice. This Article thus argues for a doctrinal recalibration: 

arbitrary marks should be treated as presumptively weaker than fanciful ones—

at or around the level of suggestive marks. 

And in challenging the elevation of arbitrary marks, this Article has 

advanced a broader critique. The arbitrary mark is the final domino in a spectrum 

already destabilized by sustained scholarly pressure. Generic terms retain 

residual source significance through semantic shift. The boundary between 

descriptive and suggestive marks remains conceptually unstable and 

inconsistently applied. Fanciful marks, often presumed to be semantically empty, 
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carry implicit meaning through sound symbolism. And arbitrary marks import 

culturally dense symbolic meaning while receiving some of the strongest 

protection trademark law affords. At every level, the Abercrombie spectrum rests 

on simplistic assumptions about language that collapse under scrutiny. Thus, if 

the arbitrary mark is indeed the spectrum’s final myth, its unraveling invites a 

broader reconsideration of the classificatory system that has shaped trademark 

law for half a century. 
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This Article argues for a different response: countervail platform 

power by building collective user power. Drawing on the structural 

constitution, it offers platform federalism as a prototype for dividing 

governance authority between platform-wide and community tiers. 

User communities would gain primary authority; platforms would 

retain enumerated powers and enforcement against specified 

community-level transgressions. A platform compact reached through 

collective bargaining would set the boundary between these 

authorities, and intermediary-liability protections could be 

conditioned on the creation of this structure. Platform federalism 

promises neither a panacea nor an escape from the politics of content 

moderation. It offers a more democratic structure for platform 

governance by dividing platform power. 
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I. 

INTRODUCTION 

It matters who has power over social media. A few “new governors” make 

decisions that determine what is allowed or removed, amplified or restricted for 

users around the world.1 Most people, even those who disagree fundamentally 

about politics, believe this is too much power.2 Such concentration opens the 

 

 1. See Kate Klonick, The New Governors: The People, Rules, and Processes Governing 

Online Speech, 131 HARV. L. REV. 1598, 1663 (2018) (coining term to “capture[] the power and scope 

these private platforms wield through their moderation systems and lends gravitas to their role in 

democratic culture”). 

 2.  78% of U.S. respondents (84% of Democrats and 74% of Republicans) in a 2024 poll 

agreed with the statement that “social media companies have too much power and influence in politics.” 
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doors for bargaining, swaying, and coaxing that threaten the public’s control over 

government.3 This is not the vision Congress had when it passed “the law that 

created the Internet.”4 Legislators assumed that Section 230 would allow each 

user to make their own decisions, but the tools to do so never materialized, and 

platforms gained dominance instead.5 This Article argues that to address this 

concentration and empower users—the established policy of the United 

States6—the law must provide users with the means and structures to deliberate 

and govern collectively. 

Instead, the cross-divide consensus about the need to rein in the new 

governors has led to what this Article describes as two opposing regulatory 

projects: platform neutrality and platform responsibility. This opposition reflects 

broader ideological concerns.7 Both projects, however, are flawed attempts to 

respond to platform power.8 

Platform neutrality, on the one hand, seeks to eliminate power. It divests 

platforms of authority over the public sphere by relying on versions of common 

carriers, public accommodations, and anti-discrimination law. Texas’s attempt 

at legislating neutrality was repudiated by the Supreme Court, though 

commentators debate whether the rebuke was of perceived illicit motivation, or 

the entire project.9 There is a more fundamental flaw, however: there can be no 

social media without content moderation, as scholars have long and repeatedly 

emphasized, and universalizing viewpoint neutrality jeopardizes free speech.10 

Platform responsibility, on the other hand, seeks to tame power. It is 

sophisticated about social media governance and acknowledges that content 

moderation is needed. It aims not to abolish platform power but to realign it, 

drawing on administrative law and related scholarship on private regulation. This 

is the preferred strategy of leading scholarship, and the one adopted by influential 

 

MONICA ANDERSON, PEW RSCH. CTR., AMERICANS’ VIEWS OF TECHNOLOGY COMPANIES (2024), 

https://www.pewresearch.org/wp-content/uploads/sites/20/2024/04/PI_2024.04.29_Views-of-Tech-

Companies_REPORT.pdf. This is up from 72% in 2020. Monica Anderson, Most Americans Say Social 

Media Companies Have Too Much Power, Influence in Politics, PEW RSCH. CTR. (July 22, 2020), 

https://www.pewresearch.org/fact-tank/2020/07/22/most-americans-say-social-media-companies-

have-too-much-power-influence-in-politics/. The 2024 report is the latest available. 

 3. See Eugene Volokh, Free Speech and Private Power, 138 HARV. L. REV. F. 43, 65 (2024) 

(“[P]rivate entities offer tempting targets for governments to co-opt — the larger and more influential, 

the more tempting.”); Genevieve Lakier, Enforcing the First Amendment in an Era of Jawboning, 93 U. 

CHI. L. REV. 781, 788–89 (2026). 

 4. JEFF KOSSEFF, THE TWENTY-SIX WORDS THAT CREATED THE INTERNET (2019). 

 5. See infra notes 28–33 and accompanying text. 

 6. See 47 U.S.C. § 230(b)(3) (establishing U.S. policy “to encourage the development of 

technologies which maximize user control”). 

 7. See Mark A. Lemley, The Contradictions of Platform Regulation, 1 J. FREE SPEECH L. 303, 

305 (2021). 

 8. See infra Part III.  

 9. See Kyle Langvardt & Alan Z. Rozenshtein, Beyond the Editorial Analogy: First 

Amendment Protections for Platform Content Moderation After Moody v. NetChoice, 6 J. FREE SPEECH 

L. 1, 30 (2025); Moody v. NetChoice, LLC, 603 U.S. 707, 741. 

 10. See infra Part III.A. 
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European Union legislation. While platform responsibility is also complicated 

by Moody v. NetChoice,11 its problems are deeper. This project seeks to control 

platform power through obligations designed to align platform decision-making 

with the public interest. But, as this Article shows, the framework underlying 

platform responsibility—new governance regulation—is ill-suited to tame 

platform power. The goal setting assumed for regulatory delegation cannot be 

reconciled with the First Amendment in a way that will meaningfully constrain 

platform power. In fact, unmoored responsibility surrenders authority to 

platforms.12 

These competing approaches thus cast social media governance as an 

intractable dilemma: either dismantle platform power and forfeit governance, or 

preserve governance by submitting to platform rule. The dilemma mirrors “the 

great difficulty” with which constitutional democracy has long grappled: 

protecting rights and pursuing values requires state power, which can also 

threaten those same rights and values.13 

This Article threads through the dilemma with the constitutional strategy 

that platform regulation has overlooked: it confronts and channels power by 

redistributing it. It draws on that “central organizing principle of the structural 

constitution”14 and extends it to platform governance. It builds on the approach 

of countervailing power15 by enabling collective user organizing as an answer to 

platform power, transferring to users authority that is now concentrated in the 

hands of a few platform executives.16 

As scholars who have taken a greater interest in the structural constitution 

have insisted, formal diffusion may pass power through to actors who become 

doers rather than deciders.17 This is a point that platform interoperability and 

unbundling proposals should heed. Such proposals aim to create countervailing 

power by promoting competition and consumer choice, but show no interest in 

structures to support user decision-making. Section 230 offers a cautionary tale: 

 

 11. Cf. Langvardt & Rozenshtein, supra note 9, at 29 (“At its broadest, the opinion appears to 

foreclose almost any government effort to structure online discourse.”); Cf. Moody v. NetChoice, LLC, 

603 U.S. 707, 741–42 (2024) (“On the spectrum of dangers to free expression, there are few greater than 

allowing the government to change the speech of private actors in order to achieve its own conception 

of speech nirvana.”). 

 12. See infra Part III.B. 

 13. See THE FEDERALIST NO. 51, at 322 (James Madison) (Clinton Rossiter ed., 1961) (“[T]he 

great difficulty lies in this: you must first enable the government to control the governed; and in the next 

place oblige it to control itself.”). 

 14. Daryl J. Levinson, Foreword, Looking for Power in Public Law, 130 HARV. L. REV. 31, 33 

(2016). 

 15. Kate Andrias & Benjamin I. Sachs, Constructing Countervailing Power: Law and 

Organizing in an Era of Political Inequality, 130 YALE L.J. 546, 551 (2021) (“[T]his approach is 

concerned with the ability of mass-membership organizations to equalize the political voice of citizens 

who lack the political influence that comes from wealth.”). 

 16. See infra Part IV. 

 17. Cf. Levinson, supra note 14, at 84. 
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it likewise did not concern itself with how power was to pass through to users 

without organizing. Power instead passed to the new governors.   

This Article explores countervailing power by organizing collective 

decision-making, rather than just aggregated consumer choice. As its 

prototype,18 it explores platform federalism as a framework for “split[ting] the 

atom” of platform governance.19 It would divide governance into two levels: 

platform-wide (“federal”) and community (“local”). User communities would 

gain primary authority over content policies, ranking algorithms, and interface 

affordances. Platforms would retain limited power over system-wide matters, act 

to enforce enumerated categories of content policies, and police compact-

infringing communities. This division would be established through a platform 

compact, reached through collective bargaining between users and the platform. 

To incentivize platform adoption, intermediary liability immunity would be 

conditioned on adopting this framework. Federalism provides a governance 

structure, which platform neutrality lacks, and redistributes platform power, 

which platform responsibility aggrandizes. While commentators have borrowed 

from various parts of public law, they have overlooked the body that directly and 

characteristically regulates political power: the constitutional law of structures. 

Part II explores a functional catalog of prerogatives enjoyed by the platforms and 

outlines an account of platform power as political power. Part III documents how 

neutrality and responsibility fail. Part IV defends collective user organization as 

countervailing power and discusses neighboring approaches to platform 

regulation. Part V puts forward platform federalism. 

II. 

LOOKING FOR POWER IN PLATFORM GOVERNANCE 

There is no shortage of investigations into platform power. As might be 

expected, there is no single accepted definition or conceptual account of platform 

power.20 In antitrust law, discussions have naturally revolved around platform 

market power.21 Antitrust law scholars today contest the notion of platform 

power and its abuse; the discussions have folded into broader conversations 

about the goals and scope of antitrust law.22 Not unrelatedly, law and technology 

scholars have also explored platform power,23 and, building on contributions 

from other fields, are exploring the power over infrastructures enjoyed by 

 

 18. See infra Part IV.A. 

 19. See U.S. Term Limits, Inc. v. Thornton, 514 U.S. 779, 838 (1995) (Kennedy, J., concurring) 

(describing federalism as “split[ting] the atom of sovereignty”). 

 20. JULIE E. COHEN, BETWEEN TRUTH AND POWER 175 (2019). 

 21. Cf. Elettra Bietti, Consent as a Free Pass: Platform Power and the Limits of the 

Informational Turn, 40 PACE L. REV. 310, 383 (2020) (“The traditional view [of platform power] is 

illustrated by the understanding of market power in traditional antitrust law.”). 

 22. See, e.g., Lina Khan, Note, Amazon’s Antitrust Paradox, 126 YALE L.J. 710 (2017); 

Kenneth A. Bamberger, Platform Market Power, 32 BERKELEY TECH. L.J. 1051 (2017); Herbert 

Hovenkamp, Antitrust and Platform Monopoly, 130 YALE L.J. 1952, 1958–67 (2021). 

 23. See COHEN, supra note 20, at 174–78. 
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platforms.24 Some of the manifestations of power that legal scholars of platform 

governance have drawn attention to have careers that long predate social media 

and go beyond even the lofty umbrella of information technology.25 And, of 

course, the observation that social media companies wield power did not escape 

legal scholars who have studied content moderation.26 So why insist on power? 

One good reason is that it still matters to most people—on both sides of the 

political divide.27 The main contenders for regulation fail to grapple with 

platform power. Although much ink has been spilled on the subject, this Article 

makes the case that much insight is to be found in turning over a rather 

conspicuous stone: constitutional law. Scholars and reformers have, in fact, 

turned to public law principles for guidance. But their attention to administrative 

law and constitutional rights has not accounted for how those mechanisms are 

premised on the constitutional structure. 

This Part starts by locating the sources of platform power, which is 

underwritten by legislation that professes the interests of users, who nonetheless 

are left disentitled in social media governance. Next, a partial catalog of the 

functional prerogatives held by platforms sketches the domain of possibility. 

This Part then argues that the power amassed by platforms is political power, not 

a means of influencing politics. The body of law that forthrightly treats power as 

the object of regulation offers much insight into platform governance, as we then 

consider. This Part concludes with an initial, high-level exploration of how the 

two main projects of social media reform have neglected structural constitutional 

law. 

A. The Digital Third Estate and the Sources of Platform Power 

Passed to promote the internet as “a forum for a true diversity of political 

discourse,” Section 230 created a distinctive legal structure: immunity for 

platforms and a corresponding limitation on users’ ability to seek relief from 

them.28 Concededly, it was overall a vision assigned the government only a 

 

 24. See K. Sabeel Rahman, The New Utilities: Private Power, Social Infrastructure, and the 

Revival of the Public Utility Concept, 39 CARDOZO L. REV. 1621 (2018); Julie Cohen, Infrastructuring 

the Digital Public Sphere, 25 YALE J. L. & TECH. (SPECIAL ISSUE) 1 (2023). 

 25. See generally LAURA DENARDIS, PROTOCOL POLITICS: THE GLOBALIZATION OF 

INTERNET GOVERNANCE (2009); DAVID SINGH GREWAL, NETWORK POWER: THE SOCIAL DYNAMICS 

OF GLOBALIZATION (2008). 

 26. See Jack M. Balkin, Old-School/New-School Speech Regulation, 127 HARV. L. REV. 2296 

(2014); Kyle Langvardt, Regulating Online Content Moderation, 106 GEO. L.J. 1353 (2018); Klonick, 

supra note 1; Hannah Bloch-Wehba, Global Platform Governance: Private Power in the Shadow of the 

State, 72 SMU L. REV. 27 (2019). 

 27. See ANDERSON, Americans’ Views of Technology Companies, supra note 2, at 4. 

 28. 47 U.S.C. § 230(a)(3) (outlining a legislative finding). Cf. Cohen, supra note 20, at 73 

(commenting on platform entitlements “entailing disempowerment on the part of . . . users . . . ” in the 

context of personal data, relying on Hohfeldian jural correlatives). Hohfeld identified “disability” as the 

correlative to “immunity”—use of the term “to talk about situations that do not involve mental or 

physical impairment” has been criticized. Doron Dorfman, Disability as Metaphor in American Law, 
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limited role.29 But Congress did not envision anyone cloaked in the garb of 

governors; it was instead one of diffusing power to users. 

Congress was very much interested in “maximiz[ing] user control,” which 

it established as policy of the United States.30 Congressional debate records show 

that the consideration of Section 230 also focused on third-party tools. The most 

discussed topic was filtering content inappropriate for children, and members 

who spoke insisted that they supported the Cox-Wyden amendment, which 

became Section 230, because it chose “online family empowerment” (the 

original title given to the section) instead of government regulation. That was a 

central theme because the Cox-Wyden amendment also included a provision 

against regulations by the Federal Communications Commission, which ended 

up dropped in the conference committee.31 Measures by providers themselves 

were mentioned, but third parties’ were just as often, if not more.32 Yet the user 

control tools faded into obscurity, and platforms amassed power over the digital 

public sphere.33 

This disconnect between Section 230’s democratic aspirations and its 

practical effects reveals what we might call the platform Third Estate:34 users 

provide the legitimizing foundation for platforms’ legal protections yet possess 

little power. The resolution of this paradox lies in reconsidering the conditions 

under which platforms receive their legal benefits. 

 Analysis usually focuses on First Amendment and Section 230 protections 

separately and thus emphasizes that rolling back intermediary immunity would 

not impact platforms’ constitutional entitlements.35 Yet considering the entire 

edifice of platform authority enables understanding the combination of both 

 

170 U. PA. L. REV. 1757, 1759; id. at 1771 (citing Wesley Newcomb Hohfeld, Some Fundamental Legal 

Conceptions as Applied in Judicial Reasoning, 23 YALE L.J. 16, 44 (1913)). 

 29. Cf. Jeff Kosseff, What Was the Purpose of Section 230? That’s a Tough Question, 103 B.U. 

L. REV. 763, 772 (2023) (contending that legislative history is unclear on role of government regulation). 

 30. 47 U.S.C. § 230(b)(3) (establishing policy “to encourage the development of technologies 

which maximize user control over what information is received by individuals, families, and schools 

who use the internet and other interactive computer services.”). 

 31. Kosseff, supra note 29, at 770. 

 32. Cf. 141 Cong. Rec. 22045 (1995) (statement of Rep. Cox) (“[T]echnology is very quickly 

becoming available, and in fact every one of us will be able to tailor what we see to our own tastes.”) 

(emphasis added); id. (statement of Rep. Wyden) (commenting on “reasonably priced software that 

blocks out the pornography on the Internet”). See also id. at 22046 (statement of Rep. White) (noting 

“developing technology that will allow a parent to sit down and program the Internet”); id. (statement 

of Rep. Lofgren) (mentioning “giving parents the tools”); id. at 22047 (statement of Rep. Goodlatte) 

(approving of amendment’s enabling “parents to make the . . . decisions”). 

 33.  See Deirdre K. Mulligan & Kenneth A. Bamberger, Allocating Responsibility in Content 

Moderation: A Functional Framework, 36 BERKELEY TECH. L.J. 1091, 1145 (2022). 

 34.  Cf. EMMANUEL JOSEPH SIEYÈS, WHAT IS THE THIRD ESTATE? (S. E. Finer ed., M. Blondel 

trans., 1964) (1789). 

 35. See Jeff Kosseff, A User’s Guide to Section 230, and a Legislator’s Guide to Amending It 

(or Not), 37 BERKELEY TECH. L.J. 757, 789–91 (2022); Note, Section 230 as First Amendment Rule, 

131 HARV. L. REV. 2027 (2018). 
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statutory and constitutional protections that underpins platforms’ gubernatorial 

prerogatives.36 

Seen from that perspective, the question is not only whether platforms have 

First Amendment editorial rights, but how non-First Amendment law enhances 

those rights in the service of free speech values.37 If Section 230 is indeed the 

law “that created the Internet,”38 then platforms’ authority as the “new 

governors” cannot be said to rest only in their First Amendment rights. This then 

places platform power not as entrenched doctrine, but within the reach of 

regulation, with the lever of subsidies.39 

B. A Functional Catalog of Platform Power 

To understand what countervailing power can achieve, a functional 

approach will be useful.40 The approach here will be neither taxonomic nor 

exhaustive. It is guided by the project of countervailing power and hence 

emphasizes those aspects that seem more promising. To understand what powers 

users could have, we look at the powers platforms now wield. 

1. Power to Moderate (At Scale) 

The most salient manifestation of platform power has been content 

moderation. Platforms moderate when they suspend a sitting President’s 

account,41 or restrict reporting and other content related to the child of a 

presidential candidate.42 They also moderate when they remove posts, label 

content, add warnings restricting its visibility, or demonetize it.43 Platforms make 

untold numbers of moderation decisions every day.44 

 

 36. Cf. Mulligan & Bamberger, supra note 33, at 1097 (advocating “zooming out by considering 

together any legal regimes that structure[] the governance of online expression”). 

 37. Cf. Genevieve Lakier, The Non-First Amendment Law of Freedom of Speech, 134 HARV. 

L. REV. 2299, 2302 (2021) (surveying “the many local, state, and federal laws that work to protect the 

same interests that the Free Speech and Press Clauses of the First Amendment protect”). 

 38. See generally KOSSEFF, supra note 4. 

 39. Cf. Jack Balkin, To Reform Social Media, Reform Informational Capitalism, in SOCIAL 

MEDIA, FREEDOM OF SPEECH, AND THE FUTURE OF OUR DEMOCRACY 253 (Lee C. Bollinger & 

Geoffrey R. Stone eds., 2022) (defining the surplus of protection beyond the First Amendment as 

regulatory subsidy). See infra Part V.F.1. 

 40. Cf. COHEN, supra note 20, at 270 (endorsing a functional approach). 

 41. See Chinmayi Arun, Facebook’s Faces, 135 HARV. L. REV. F. 236, 236–37 (2022). 

 42. Elizabeth Dwoskin, Facebook and Twitter Take Unusual Steps to Limit Spread of New York 

Post Story, WASH. POST (Oct. 15, 2020), 

https://www.washingtonpost.com/technology/2020/10/15/facebook-twitter-hunter-biden/. 

 43. See Eric Goldman, Content Moderation Remedies, 28 MICH. TECH. L. REV. 1, 23–40 

(2021). 

 44. This discussion takes the narrow sense of content moderation, or “hard” moderation, which 

refers to use proscribed by platform-set content policies and by the law. See Robert Gorwa, Reuben 

Binns & Christian Katzenbach, Algorithmic Content Moderation: Technical and Political Challenges 

in the Automation of Platform Governance, 7 BIG DATA & SOC’Y 3 (2020). 
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Platforms moderate at scale; theirs is an industrial model of moderation.45 

The only way content moderation works is by relying on automated systems to 

identify, triage, and act on infringing content, with armies of contractors in this 

content moderation loop. Moderation at scale is sometimes treated as an inherent 

platform capability and contrasted with, for instance, community governance. 

For example, Tarleton Gillespie’s foundational work distinguishes platforms 

from early online communities; to him, the “self-government possible in such 

quaint forums is untenable with the scale social media has taken.”46 But this 

conflates the tools with their wielders. 

2. Power to Curate 

Platforms curate content. Social media feeds once generally distributed 

content posted by accounts a user followed, sorted in reverse chronological 

order. But this subscription model was superseded by a network model, which 

distributed and ranked content reposted by an account followed by a user. Today, 

the main social media platforms rely heavily on algorithmic models that 

distribute and rank content based on predictions made by machine learning 

recommendation systems (often incorporating features of the other models).47 

The main platforms generally rely on engagement predictions, though that 

is not the only possible metric.48 Platforms optimize for engagement as a proxy 

for user utility.49 This engagement optimization has long concerned scholars and 

practitioners. For instance, moral psychology research has shown that outrage is 

heavily rewarded on social media. As such, engagement optimization 

supercharges divisive content and can contribute to affective polarization and to 

the spread of misinformation.50 

There is now an active and promising area of research exploring alternative 

methods to engagement-based ranking systems. Practitioners employed by 

 

 45. See generally ROBYN CAPLAN, DATA & SOC’Y, CONTENT OR CONTEXT MODERATION? 

ARTISANAL, COMMUNITY-RELIANT, AND INDUSTRIAL APPROACHES (2018), 

https://datasociety.net/library/content-or-context-moderation/. 

 46. See TARLETON GILLESPIE, CUSTODIANS OF THE INTERNET: PLATFORMS, CONTENT 

MODERATION, AND THE HIDDEN DECISIONS THAT SHAPE SOCIAL MEDIA 76 (2018). 

 47. ARVIND NARAYANAN, KNIGHT FIRST AMEND. INST. AT COLUMBIA UNIV., 

UNDERSTANDING SOCIAL MEDIA RECOMMENDATION ALGORITHMS 9–12 (Algorithmic Amplification 

and Society, 2023), https://s3.amazonaws.com/kfai-documents/documents/4a9279c458/Narayanan—

Understanding-Social-Media-Recommendation-Algorithms_1-7.pdf. 

 48. See id. at 18–22. 

 49. See Gerald L. Adams III & Jane R. Bambauer, Curation as Competition, Curation as Vice, 

78 FLA. L. REV. (forthcoming 2026) (manuscript at 2, 27) (on file with the author). 

 50. See Steve Rathje, Jay J. Van Bavel & Sander van der Linden, Out-Group Animosity Drives 

Engagement on Social Media, 118 PROC. NAT’L ACAD. SCIS. U.S. AMERICA (2021); Jordan Carpenter, 

William Brady, Molly J. Crockett, René Weber & Walter Sinnott-Armstrong, Political Polarization and 

Moral Outrage on Social Media, 52 CONN. L. REV. 1107 (2021); Killian L. McLoughlin, William J. 

Brady, Aden Goolsbee, Ben Kaiser, Kate Klonick & M. J. Crockett, Misinformation Exploits Outrage 

to Spread Online, 386 SCIENCE 991 (2024). 
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platform companies have also explored these alternatives.51 Platforms have 

experimented with these alternatives. For example, in 2023, Meta decided to 

change the method for weighing political content on the News Feed, pivoting 

away from engagement metrics for such content.52 Meta announced such content 

would not be ranked according to predicted engagement (e.g. reshares and 

comments),53 but on the basis of a system that learned from “item surveys” that 

asked users whether they saw individual pieces of content as “informative, worth 

their time or meaningful to them.”54 But the change was temporary. In January 

2025, along with other changes that received far more attention, Meta announced 

that it would revert to weighing engagement for political content.55 

3. Power to Set Defaults 

Even when platforms create user controls, they set defaults. This can be 

consequential, given that most users do not choose another option.56 To remain 

with the example of political content on Meta, in September 2024, Meta offered 

users an option to see more or less of this content, with the default set to less.57 

As part of its major policy changes in January 2025, the company said that it had 

previously demoted politics “based on the feedback our users gave us that they 

wanted to see less of this content,” but that it now saw this as “a pretty blunt 

approach”; Meta did not, however, go as far as to remove the political content 

user control, instead describing “a more personalized approach so that people 

who want to see more political content in their feeds can.”58 Rather, what Meta 

did was change the default option—now, more political content is shown to 

users.59 

 

 51. See generally TOM CUNNINGHAM, SANA PANDEY, LEIF SIGERSON, JONATHAN STRAY, 

JEFF ALLEN, BONNIE BARRILLEAUX, RAVI IYER, MOHIT KOTHARI, BEHNAM REZAEI, SANJAY 

KAIRAM & SMITHA MILLI, RANKING BY ENGAGEMENT AND NON-ENGAGEMENT SIGNALS (2024), 

https://arxiv.org/abs/2402.06831; Learnings from Industry, 1551 ANNALS N.Y. ACAD. SCIS. 19 (2025). 

 52. See Anna Stepanov, Reducing Political Content in News Feed, META: NEWSROOM (Feb. 

10, 2021), https://about.fb.com/news/2021/02/reducing-political-content-in-news-feed/ (Update on 

April 20, 2023). 

 53. See Jeff Horwitz, Broken Code: Inside Facebook and the Fight to Expose Its Harmful 

Secrets 290 (2023). 

 54. Stepanov, supra note 52. 

 55. Joel Kaplan, More Speech and Fewer Mistakes, META: NEWSROOM (Jan. 7, 2025), 

https://about.fb.com/news/2025/01/meta-more-speech-fewer-mistakes/. 

 56. Cf. Cunningham, Pandey, Sigerson, Stray, Allen, Barrilleaux, Iyer, Kothari, Rezaei, Kairam, 

& Milli, supra note 51, at 27 (“For most platforms, user ranking controls have low uptake, with a few 

percent of users at most.”). 

 57. See Stepanov, supra note 52. 

 58. Kaplan, supra note 55 (emphasis omitted). 

 59. Stepanov, supra note 52. 
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4. Power to Err 

Content governance is impossible to get right all the time.60 Indeed, “given 

the sheer enormity of the undertaking, most platforms’ definition of success 

includes failing users on a regular basis.”61 While content moderation systems 

are the most obvious mechanism platforms deploy to prevent, find, and correct 

mistakes, ranking can also be seen as a content moderation system. Good policies 

and ranking priorities should minimize mistakes, definitionally, by showing less 

violative content to users,62 and by setting norms users can proactively observe.63 

Since at least January 2019, recommender systems have also been adapted to 

penalize content that is estimated to be infringing.64 Companies described this as 

a reduction or demotion strategy for “borderline content” that is favored in 

content distribution regardless of where the policy line is set. Thus, the entire 

edifice is “probabilistic.”65 

The fact that content moderation is “impossible,” however, does not say 

much about how platforms should be treated or whether they should receive 

special protections. The reason platforms are given immunity from intermediary 

liability cannot be that their business is impossible to get right all the time—most 

businesses can probably argue the same. That immunity instead reflects a 

societal judgment that social media should exist despite its problems. In James 

Grimmelmann’s encapsulation, to err is platform.66 As he shows, the premise 

must be that the ledger of errors still favors immunity. In their prolific 

scholarship, Danielle Citron and Mary Anne Franks have questioned an overall 

positive balance as justifying the cost that marginalized groups have paid as a 

 

 60. Evelyn Douek, Governing Online Speech: From “Posts-as-Trumps” to Proportionality and 

Probability, 121 COLUM. L. REV. 759, 792 (2021). 

 61. GILLESPIE, supra note 46, at 197. 

 62. Meta publishes prevalence metrics, a percentage figure that estimates the presence of 

violating content from samples of content views, maintaining that views are a better indicator of “impact 

on the community.” See Prevalence, META: TRANSPARENCY CTR. (Mar. 6, 2025), 

https://transparency.meta.com/en-us/policies/improving/prevalence-metric. This was recommended in 
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REPORT OF THE FACEBOOK DATA TRANSPARENCY ADVISORY GROUP 43 (2019), 

https://law.yale.edu/sites/default/files/area/center/justice/document/dtag_report_5.22.2019.pdf. 

 63. Cf. Jisu Kim, Curtis McDonald, Paul Meosky, Matthew Katsaros & Tom Tyler, Promoting 

Online Civility Through Platform Architecture, 1 J. ONLINE TRUST & SAFETY 1, 14–16 (2022) 

(reporting results from a study that tested exposure to content guidelines); J. Nathan Matias, Preventing 

Harassment and Increasing Group Participation Through Social Norms in 2,190 Online Science 

Discussions, 116 PROC. NAT’L ACAD. SCIS. 9785 (2019). 

 64. Cf. Tarleton Gillespie, Do Not Recommend? Reduction as a Form of Content Moderation, 

SOC. MEDIA + SOC’Y, Aug. 19, 2022, at 3. 

 65. Mike Ananny, Probably Speech, Maybe Free: Toward a Probabilistic Understanding of 

Online Expression and Platform Governance, KNIGHT FIRST AMEND. INST. COLUM. U. (Aug. 21, 

2019), https://knightcolumbia.org/content/probably-speech-maybe-free-toward-a-probabilistic-

understanding-of-online-expression-and-platform-governance. 

 66. See generally James Grimmelmann, To Err Is Platform, in THE PERILOUS PUBLIC SQUARE: 

STRUCTURAL THREATS TO FREE EXPRESSION TODAY (David E. Pozen ed., 2020). 
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result.67 That closer look at the distribution of error costs suggests a step back: if 

errors will be made, who should get to make them? 

5. Power to Design 

Platforms also shape speech through affordances—that is, the kinds of 

actions and interactions that platforms’ designs make available to users.68 Early 

on, scholars discussed profiles and friends lists on social networking websites.69 

Affordances both enable and limit user possibilities. Users can repost on X, but 

they cannot repost comments on Instagram. 

Platforms sometimes make design changes to encourage use, such as when 

Facebook aggregated emoji reactions with its old-fashioned Like button.70 But 

platforms have also made changes to discourage certain uses and aid policy 

enforcement.71 How affordances shape user behavior is complex. For instance, 

when Twitter (now X) increased the limit from 140 to 280 characters per post, it 

saw an improvement in civility metrics, but a “decrease in empathy and 

respect.”72 

These design changes are often implemented through recommendation 

systems. In January 2018, Mark Zuckerberg announced a shift in content ranking 

policies.73 In the years leading up to the announcement, Facebook had tweaked 

how it weighed and distributed content in response to various pressures, which 

ranged from media organizations’ concerns with underperforming content to 

broader issues with the prevalence of disinformation on the platform. In an effort 

to surface more reputable news content, the Instant Articles feature, which 

allowed users to read news content without the need to open a link, was given 

 

 67. See Danielle Keats Citron & Mary Anne Franks, The Internet as a Speech Machine and 

Other Myths Confounding Section 230 Reform, 2020 U. CHI. LEGAL F. 45, 67 (2020). 

 68. Cf. Samer Faraj & Bijan Azad, The Materiality of Technology: An Affordance Perspective, 

in MATERIALITY AND ORGANIZING: SOCIAL INTERACTION IN A TECHNOLOGICAL WORLD 251–54 

(Paul M. Leonardi, Bonnie A. Nardi & Jannis Kallinikos eds., 2012) (tracing conceptual development 

of affordances in technology studies); Marco Deseriis, Rethinking the Digital Democratic Affordance 

and Its Impact on Political Representation: Toward a New Framework, 23 NEW MEDIA & SOC’Y 2452, 

2455 (2021) (distinguishing features, functionalities, and affordances). 

 69. Cf. Danah Boyd, Social Network Sites as Networked Publics: Affordances, Dynamics, and 

Implications, in A NETWORKED SELF: IDENTITY, COMMUNITY, AND CULTURE ON SOCIAL NETWORK 

SITES 42–44 (Zizi Papacharissi ed., 2011). 

 70. See HORWITZ, supra note 53, at 78. 

 71. Cf. Matthew Katsaros, Kathy Yang & Lauren Fratamico, Reconsidering Tweets: 

Intervening During Tweet Creation Decreases Offensive Content, 16 PROC. INT’L AAAI CONF. ON 

WEB & SOC. MEDIA 477, 484 (2022) (reporting results of a study on effects of prompting users to 

reconsider offensive tweets before posting). 

 72. Kokil Jaidka, Alvin Zhou & Yphtach Lelkes, Brevity Is the Soul of Twitter: The Constraint 

Affordance and Political Discussion, 69 J. COMMC’N 345, 363 (2019). 

 73. See Mark Zuckerberg, One of Our Big Focus Areas for 2018 Is Making Sure the Time We 

All Spend on Facebook Is Time Well Spent, FACEBOOK (Jan. 11, 2018), 

https://www.facebook.com/zuck/posts/10104413015393571. 
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more weight in distribution.74 Video was also emphasized, particularly Live 

Video, a broadcasting feature that Meta had introduced as it responded to then 

fast-growing services such as Periscope and Snapchat. Media organizations 

selected as partners were given cash advances to defray video production costs.75 

But Meta began noticing a sizable decline in user engagement that made it worry 

that such a trend would ultimately hurt its business by making the platform less 

attractive for creators and driving users away from what Zuckerberg described 

as “a passive experience.”76 

Zuckerberg then determined that it was time to overhaul the Facebook 

News Feed; user engagement would be given more weight, even if it came at the 

cost of average time spent on the platform.77 The new metric Meta was 

optimizing for, referred to as “Meaningful Social Interaction” (MSI), stressed 

engagement such as resharing posts or commenting on them, as well as emoji 

reactions.78 The company decided to remove the weight of “angry” reactions 

after internal research showed those reactions to be correlated with policy 

violations.79 

6. Power to Govern, Locally, Globally, Universally 

Platforms prefer global policies and structures; local differentiation creates 

administrative costs and may compromise the user experience.80 Platforms do 

make content unavailable as a result of legal requests, but such content is 

typically geo-blocked (made unavailable in that jurisdiction), as opposed to 

policy-violating content, which is globally restricted.81 New regulation such as 

 

 74. See James Meese & Edward Hurcombe, Facebook, News Media and Platform Dependency: 

The Institutional Impacts of News Distribution on Social Platforms, 23 NEW MEDIA & SOC’Y 2367, 

2369–70 (2021); Rasmus Kleis Nielsen & Sarah Anne Ganter, Dealing with Digital Intermediaries: A 

Case Study of the Relations Between Publishers and Platforms, 20 NEW MEDIA & SOC’Y 1600, 1601 

(2018) (examining Facebook Instant Articles alongside Google Accelerated Mobile Pages). 

 75. See Mat Honan, Why Facebook and Mark Zuckerberg Went All in on Live Video, BUZZFEED 

NEWS (2016). 

 76. See Zuckerberg, supra note 73. 

 77. See id. (“[B]y making these changes, I expect the time people spend on Facebook . . . will 

go down.”); HORWITZ, supra note 53, at 81. 

 78. Jeremy B. Merrill & Will Oremus, Five Points for Anger, One for a ‘Like’: How Facebook’s 

Formula Fostered Rage and Misinformation, WASH. POST (Oct. 26, 2021), 

https://www.washingtonpost.com/technology/2021/10/26/facebook-angry-emoji-algorithm/. 

 79. See Reducing the Impact Angry Reactions Have on Ranking Levers (Sept. 4, 2020), 

FBARCHIVE (May 15, 2023), https://fbarchive.org/user/doc/odoc92278w32; HORWITZ, supra note 53, 

at 304. 

 80. Cf. Klonick, supra note 1, at 1642, n.306 (“Facebook ‘realized that the nature of the product 

made regional rules untenable.’”) (quoting Charlotte Willner, Former Safety Manager, User Operations, 

Facebook); Evelyn Douek, Content Moderation as Systems Thinking, 136 HARV. L. REV. 526, 554–55 

(2022) (noting tradeoffs between applying global policies and respecting local contexts). 

 81. Cf. Arun, supra note 41, at 240–41. 
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the Digital Services Act aspires to change curation more broadly,82 but thus far 

the norm has been that moderation at scale is only available for the enforcement 

of platform content policy. Design is likewise global, but platforms sometimes 

make country-specific changes. Such changes are subject to asymmetries in 

geopolitics and global markets.83 

C. Platform Amassment of Political Power 

The point of this partial catalog is not to suggest that every exercise of 

platform power has been abusive, or, indeed, that platform power has not served 

users.84 As David Beetham observes, to recognize those who are powerful in 

society, one need not say that their power serves no interests but their own. It is 

in fact their dominance “which ensures that general social needs or interests, 

including those of the subordinate, can only be met on terms acceptable to 

them. . . . ”85 

Nor is it the case that power over social media ought always to be lamented. 

Some uses of power are inevitable; power to design precedes social media, for 

instance. Some are not, but hardly anyone would want decisions to come out 

differently; that is the upshot of “lawful but awful content.”86 

Instead, the point is that, through the exercise of this bundle of powers over 

their platforms, companies amass political power. Social media’s centrality to 

public debate can hardly be overstated.87 Platform dominance of this media is 

not just a means to political power; it is political power—the power to influence 

processes of individual and public opinion formation.88 

This political power matters even when those wielding it do not perceive 

themselves as political actors. To return to Meta and the Meaningful Social 

 

 82. Cf. MARTIN HUSOVEC, PRINCIPLES OF THE DIGITAL SERVICES ACT 294 (2024) (noting 

recommendation system design requirements potentially resulting from risk management obligations, 
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 83. See Arun, supra note 41, at 247–51 (discussing content moderation decisions). 

 84. Cf. Adams III & Bambauer, supra note 49, at 37–39 (claiming that oligopolist platforms 
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 87.  Cf. Packingham v. North Carolina, 582 U.S. 98, 104 (2016) (noting that “the ‘vast 

democratic forums of the Internet’ in general, and social media in particular” are the “most important 

places . . . for the exchange of views”) (quoting Reno v. ACLU, 521 U.S. 844, 868 (1997)). 

 88. See Natali Helberger, The Political Power of Platforms: How Current Attempts to Regulate 

Misinformation Amplify Opinion Power, 8 DIGIT. JOURNALISM 842, 845 (2020); cf. C. EDWIN BAKER, 

MEDIA CONCENTRATION AND DEMOCRACY: WHY OWNERSHIP MATTERS 8 (2006), 

https://doi.org/10.1017/CBO9780511810992 (arguing that distribution of communicative power is an 
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Interaction (MSI) metric: Meta took comfort in having adopted a content-quality 

measure that purported not to reflect executives’ normative judgments about 

what content is valuable.89 Internal research, however, found that “publishers 

and political parties were reorienting their posts toward outrage and 

sensationalism.”90 MSI impacted not just unwitting users and strategic actors 

hacking their way into the News Feed, but also the very work of media 

organizations. The pressure on the media to produce “algorithm-ready” articles 

shows how democratic institutions are transformed through platform power.91 

Other transformations that worry researchers are deeper still. Research has 

emphasized that platforms prioritizing user engagement can bolster moral 

outrage, often with deleterious societal consequences.92 It has also shown how 

the microcelebrity logics foisted on users by social media harm democratic 

politics by creating a prism distorting our sense of the environment, inducing us 

to see the partisan out-group as more extreme than it actually is, in a vicious self-

reinforcing cycle.93 

Such findings point to social media having a role in furthering affective 

polarization, that is, the escalation of animosity between political parties that is 

distinct from ideological or issue-based polarization: rather than a deepening of 

disagreement over policy positions, affective polarization refers to a more 

pervasive in-group/out-group hostility that sorts identities along cultural, social, 

and partisan lines.94 Under this interpretation of the available evidence, this 

dynamic is driven not by insulation from opposing views but by conflict with 

them: platforms throw us into a national political war rather than sealing us off 

into homogeneous echo chambers.95 Other findings have raised the possibility 
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Sorting, 119 PROC. NAT’L ACAD. SCIS., 10 (2022). 
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that affective polarization may drive social media use, rather than the reverse. 

Causality aside, the fact remains that how the public sphere is structured matters. 

Even if social media is not the cause of affective polarization, it might be an 

instrument for remedying it, as one line of research into recommender systems 

aims to do.96 

The platform’s amassing of power means that such consequential political 

decisions are in the hands of a few actors who are not subject to political 

accountability mechanisms.97 Platforms are not the only corporations in 

concentrated sectors that make politically consequential decisions; media 

concentration is also a long-standing problem.98 Acknowledging this continuity 

is not a reason to allow the same to repeat. Moreover, social media businesses 

might be more pliable to corporate control than legacy media corporations. 

Without overestimating the autonomy of news professionals, one may still 

recognize that journalistic standards and professional discipline serve as 

counterweights to corporate control within media organizations.99 Social media 

executives, however, are unconstrained by such counterweights.100 

The platforms’ awesome political power is “the central problem with the 

operation of the digital public sphere today.”101 A good account of what is wrong 

with this concentration of power can be found in C. E. Baker’s treatise on media 

concentration, which discusses ownership.102  

Two reasons are worth emphasizing: concentration poses obvious problems 

for political equality, and it leaves communication structures vulnerable to 

manipulation and co-optation. As one commentator noted after the Supreme 

Court’s decision in a highly visible platform jawboning case,103 “private entities 

offer tempting targets for governments to coopt — the larger and more 

influential, the more tempting.”104 
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 100. See Jack Balkin, How to Regulate (and Not Regulate) Social Media, 1 J. FREE SPEECH L. 

71, 79 (2021). 

 101. Genevieve Lakier, The Limits of Antidiscrimination Law in the Digital Public Sphere, in 

SOCIAL MEDIA, FREEDOM OF SPEECH, AND THE FUTURE OF OUR DEMOCRACY 192 (Lee C. Bollinger 

& Geoffrey R. Stone eds., 2022). 
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D. Controlling Power with Rights and Structure 

Constitutions regulate political power. While upholding rights and 

constraining power is often portrayed as its overarching goal, the Constitution is 

just as much about limiting power as it is about enabling it. “[A]s Madison put 

it, ‘the constitution is a bill of powers.’”105 Constitutional law protects and 

empowers the people. According to the classic account, the Constitution is made 

of two parts, rights and structure; constitutional rights stand for protection, and 

constitutional structure stands for empowerment.106 The structural constitution 

organizes power through “systems . . . designed to select decision makers who 

are likely to put the power of the state to good uses.”107 And that assignment of 

power follows the “central organizing principle . . . that power must be divided, 

diffused, or balanced.”108 

In reality, at the Founding, both rights and structure were taken to provide 

constitutional protections for the people.109 For instance, Madison states in The 

Federalist, “that the Constitution is itself . . . A BILL OF RIGHTS” because it 

specifies “political privileges of the citizens in the structure and administration 

of the government” and hence should not be faulted for unspecified rights.110 In 

fact, Madison maintained that declarations of rights’ “parchment barriers against 

the encroaching spirit of power” were inferior to constitutional structure 

(organization of powers).111 

Scholars have questioned the basis of this faith,112 highlighting that power 

grants are not self-executing but also require the political buy-in for the 

constitutional firmament, which the Constitution might promote but does not 

supply.113 The categorical contrast of rights and structure has also been softened 

in light of the recognition that they “can be functional substitutes for one 

another.”114 Finally, scholars have emphasized that “a number of different and 
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disconnected areas of public law might be linked by a common concern with 

how political power is distributed, diffused, and balanced.”115 

Platform regulation is thus an area of public law that must be concerned 

with the distribution of power. But if the diffusion of power is a central 

organizing principle across public law,116 does the structural constitution really 

have anything to offer? It does offer an orientation toward institutions and 

political communities.117 Although other areas of law also use this method, the 

organization of powers is chiefly concerned with constituting polities and the 

mechanisms through which they govern.118 Heather Gerken’s work on 

“decisional dissent” illuminates how federalism embodies this. San Francisco’s 

weeks-long issuance of marriage certificates, although a violation of California 

law, allowed a national and state minority to decide rather than plead, to speak 

truth with power, not to power, and to wield authority collectively. It catalyzed 

a public movement, and went beyond argument to show the reality of what this 

community deliberated about and enacted.119 In affirming the centrality of 

federal Indian law to public law, Maggie Blackhawk underscores the importance 

of bestowals of power that allow communities to define rights.120 

E. The New Governors’ Missing Structural Constitution 

Looking for inspiration in constitutional law is certainly not foreign to legal 

scholarship examining the internet and social media. Indeed, Section 230, which 

leading commentators credit with the success of platform products,121 has often 

been described in constitutional terms.122 Prolific scholarship has been dedicated 

 

 115. Levinson, supra note 14, at 140. 

 116. Id. at 138. 

 117. Antonin Scalia, Foreword, The Importance of Structure in Constitutional Interpretation, 83 

NOTRE DAME L. REV. 1417, 1417 (2008) (stating that the “distinctive function of a constitution . . . is 

to constitute the political organs, the governing structure, of a state”). 

 118. Cf. MARTIN LOUGHLIN, THE IDEA OF PUBLIC LAW 54 (2003) (“A system of government 

is . . . founded on the capacity to fashion a collective order out of the unity of a people and to establish 

some apparatus of rule.”). 

 119. See Heather K. Gerken, Dissenting by Deciding, 57 STAN. L. REV. 1745, 1754 (2005). 

 120. Maggie Blackhawk, Federal Indian Law as Paradigm Within Public Law, 132 HARV. L. 

REV. 1787, 1848, 1869 (2019). 

 121. See, e.g., Anupam Chander, How Law Made Silicon Valley, 63 EMORY L.J. 639, 650 (2014) 

(“[Section 230] proved central to the rise of the new breed of Silicon Valley enterprise”); Kosseff, supra 

note 4, at 276 (“[T]he Internet as we know it today could not exist without Section 230”). 

 122. See, e.g., Marvin Ammori, The “New” New York Times: Free Speech Lawyering in the Age 

of Google and Twitter, 127 HARV. L. REV. 2259, 2286 (2014) (“[Section] 230 is [t]oday’s [New York 

Times v.] Sullivan.”); Langvardt, supra note 26, at 1373 (“Section 230 is often praised as the Internet’s 

Magna Carta . . . .”) (footnote omitted); Danielle Keats Citron, How to Fix Section 230, 103 B.U. L. 

REV. 713, 716 (2023) (quoting a scholar who admonished the author that “challenging Section 230 is 

like stabbing the First Amendment in the heart”). 
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to “digital constitutionalism,”123 and the EU’s Digital Services Act124 has been 

said to be an example of this approach.125 

Digital constitutionalism has been more successful abroad. In the United 

States, scholars have also mapped the platforms’ structures and operations onto 

the government’s.126 This has led commentators and other scholars to 

recommend corresponding public-law mechanisms to enhance platforms’ 

accountability and legitimacy, but by importing administrative law 

frameworks.127 

Evelyn Douek’s leading account of content moderation as mass 

administration offers a pointed critique of digital constitutionalism’s emphasis 

on individual users’ due-process rights. “Content moderation,” Douek argues, 

“cannot be made accountable post by post.”128 Another problem in digital 

constitutionalism literature is its incomplete conception of the Constitution. The 

focus on rights comes at the cost of overlooking the other half of the Constitution: 

structure. 

Platform neutrality proponents likewise have impossible aspirations for 

rights. Their project for platform power hopes to invert the structures that have 

marked regulation, that of legal entitlements for companies and corresponding 

disentitlements for users.129 Neutrality is more ambitious than just due process 

rights; it doesn’t stop in procedural protections. It gives users substantive rights 
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DIGITAL CONSTITUTIONALISM 308–09 (Indra Spiecker Gen. Döhmann, Laura Schertel Mendes, & 

Ricardo R. Campos eds., 2025) (arguing against digital constitutionalism scholarship’s focus on legality 

through procedural requirements). 

 129. COHEN, supra note 20, at 90; see generally Julie E. Cohen, Law for the Platform Economy, 

51 UC DAVIS L. REV. 133, 153–75 (2017). See supra note 28 and accompanying text. 
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against content moderation. The next Part shows why the rights created by 

neutrality do not vindicate users’ free speech interests.130 The present discussion 

illuminates what is wrong at the level of doctrine: constitutional rights without 

constitutional structure. Neutrality does not create any mechanisms for 

exercising power. In other words, it ignores the “indispensable necessity of 

govern[ance].”131 

That objection certainly does not apply to platform responsibility. It is 

meritorious in enlisting another device in the public law toolbox—administrative 

law132—to check platform power. But administrative law “takes up t[he] work 

where constitutional law leaves it.”133 While there is extensive debate about how 

administration is or can be democratic, the starting point is the Constitution, a 

source to which the legitimacy of administrative agencies must be traced back. 

A defining feature of constitutionalism as a democratizing program is that power 

is not taken as a given; conferrals of power must instead be justified against the 

demands of legitimacy. Under constitutionalism, an established regime cannot 

be grounded in the fact of government.134 

Yet platform responsibility takes the new governors’ ruling prerogatives 

for granted. To proponents, platform prerogative is simply realism: there is no 

alternative; what is left is improving the new governors’ decision-making.135 

 

 130. See infra Part III A. 

 131. See THE FEDERALIST NO. 2, at 37 (John Jay) (“Nothing is more certain than the 

indispensable necessity of government . . . .”). 

 132. Cf. Douek, supra note 80, at 528 (discussing content moderation as a “project of mass speech 

administration”). 

 133. Frank J. Goodnow, THE PRINCIPLES OF THE ADMINISTRATIVE LAW OF THE UNITED 

STATES 16 (1905) (“Administrative law takes up this work where constitutional law leaves it, and carries 

out in its minutest details the general plan of governmental organization laid down by constitutional 

law.”). See Jerry L. Mashaw, Recovering American Administrative Law: Federalist Foundations, 1787-

1801, 115 YALE L.J. 1256, 1264–66 (2006) (relying on Goodnow’s treatise and arguing that the “early 

years of the Republic were in some sense a continuation of the Constitutional Convention” in building 

the administrative institutions that filled the hole about administration in the United States Constitution); 

see also Emily S. Bremer, The Unwritten Administrative Constitution, 66 FLA. L. REV. 1215, 1218 

(2014) (“[A]dministrative law has evolved into an unwritten constitution that governs the administrative 

power not contemplated by the U.S. Constitution.”); Gillian E. Metzger, Ordinary Administrative Law 

as Constitutional Common Law, 110 COLUM. L. REV. 479, 484 (2009) (“[C]onstitutional law and 

ordinary administrative law are inextricably linked . . . .”); Stephen G. Breyer, Richard B. Stewart, Cass 

R. Sunstein, Adrian Vermeule & Michael Herz, ADMINISTRATIVE LAW AND REGULATORY POLICY: 

PROBLEMS, TEXT, AND CASES 2–3 (8th ed. 2017) (defining administrative law broadly as “the legal 

control of government” and observing its connection to constitutional law). 

 134. See, e.g., Dieter Grimm, The Achievement of Constitutionalism and Its Prospects in a 

Changed World, in THE TWILIGHT OF CONSTITUTIONALISM? 8–10 (Petra Dobner & Martin Loughlin 

eds., 2010). 

 135. Evelyn Douek, The Siren Call of Content Moderation Formalism, in SOCIAL MEDIA, 

FREEDOM OF SPEECH, AND THE FUTURE OF OUR DEMOCRACY 155 (Lee C. Bollinger & Geoffrey R. 

Stone eds., 2022) (“The realist accepts that there will be an irreducible zone of discretion for platforms 

to decide their content moderation policies and enforcement. There is no legal or practical alternative 

other than accepting that many difficult choices will always be left in their hands.”). 
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Anchoring in the how and taking the who of power as asked and answered,136 

platform responsibility accepts what media scholar Tarleton Gillespie calls “the 

fact of content moderation.”137 He cautions that “when we adopt a problem-

solving approach on terms borrowed from social media companies, we risk 

accepting as a precept that content moderation exists, and must exist in the way 

that it does—to accept that social media exists in the way it does.”138 This is what 

follows from an administrative law project if it does not confront constitutional 

structure.139 

III. 

MISREMEDYING PLATFORM POWER 

Proponents of both platform neutrality and platform responsibility are 

concerned with the seemingly boundless discretionary authority that platforms 

wield. Each camp targets this concern in its own way. Platform neutrality 

proponents adopt a radical strategy: their project seeks to neutralize platform 

power. Florida and Texas pursued this goal by creating individual rights that 

effectively give users veto power over platform governance. Platform 

responsibility, by contrast, aims not to eliminate platform power but to 

domesticate it. The European Union’s Digital Services Act as well as proposed 

U.S. legislation that follow its framework instead introduce a complex scheme 

to domesticate platform power. Through this intricate apparatus, reformers 

aspire to align platform decision-making with the public interest. 

Neither project ultimately responds to platform power, as this Part shows. 

Neutrality, to the extent it dispossesses platforms of power, sacrifices 

governance in the process and negates the user speech interests it sets out to 

protect. It ignores the “indispensable necessity of govern[ance].”140 

Responsibility understands that necessity and is sophisticated about platform 

governance. But it does not confront the core problem of the concentration of 

platform power over the public sphere.141 Even on its own assumptions, it fails: 

 

 136. Cf. Levinson, supra note 14, at 141 (“‘Who governs?’ That simple question cuts to the core 

of how American democracy works and how the legal frameworks that constitute and regulate it, starting 

with constitutional law, should be designed and assessed.”) (quoting Robert A. Dahl & David Horne, 

WHO GOVERNS?: DEMOCRACY AND POWER IN AN AMERICAN CITY (1961)). 

 137. Tarleton Gillespie, The Fact of Content Moderation; or, Let’s Not Solve the Platforms’ 

Problems for Them, 11 MEDIA & COMMC’N 406 (2023). 

 138. Id. at 407. 

 139. Rebecca Tushnet, Content Moderation in an Age of Extremes, 10 J. L., TECH. & INTERNET 

1, 17 (2019) (“Even if we are highly confident that the decisionmaker is good . . . there remains the 

question of whether it is legitimate for decisions to be made in this way.”). Douek does envision an 

internal separation of functions mandate in her recommendations, but only as a method to secure 

“platforms’ public commitments to enforce their rules,” Douek, supra note 80, at 589. 

 140. See THE FEDERALIST NO. 2, supra note 131, at 37 (John Jay) (“Nothing is more certain than 

the indispensable necessity of government . . . .”). 

 141. Cf. Lakier, supra note 101, at 192 (“[T]he central problem with the operation of the digital 

public sphere today . . .  is the tremendous power that a few large and nontransparent companies possess 

over some of the most vital arenas of public discourse . . . .”). 
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it cannot set the goals that its oversight model of delegated regulation requires. 

And, to the extent it could work, rather than displacing or counteracting platform 

power, it would crown platforms as de jure governors. 

A. Platform Neutrality Ignores the Necessity of Governance 

The neutrality project for social media reform seeks to address 

dissatisfaction with the decisions that some of the largest companies have made 

by virtually nullifying their ability to govern content. Legislation by Florida and 

Texas is representative of this approach.142 Texas did so by banning viewpoint-

based content moderation;143 Florida prohibited platforms from taking adverse 

actions against politicians.144 Such laws seek grounding in common carrier 

doctrine, public accommodations, and anti-discrimination law.145 Some 

commentators have raised objections to the classification of platforms as 

common carriers.146 Others have also resisted the idea that treating platforms as 

such would allay First Amendment scrutiny of this approach.147 

The majority in Moody showed no interest in those arguments. Its narrow 

holding vacated and remanded the lower courts’ decisions so that the facial 

challenge brought by the industry group could be assessed under the right 

standard.148 Yet the Supreme Court also “set out the relevant constitutional 

 

 142. See Fla. S.B. 7072 § 1(6) (legislative finding that “[s]ocial media platforms hold a unique 

place in preserving first amendment protections for all Floridians and should be treated similarly to 

common carriers”) (emphasis added); Tex. H.B. 20 § 1(3) (legislative finding that “social media 

platforms function as common carriers”) (emphasis added). 

 143. See TEX. CIV. PRAC. & REM. CODE ANN. § 143A.002(a)(1)–(2) (West 2025) (prohibiting 

action on the basis of viewpoint). 

 144. Florida’s S.B. 7072 broadly requires platforms: to apply moderation standards consistently; 

to provide users with an explanation for their decisions; not to “post-prioritize” or “shadow ban” 

candidates for political office; not to “censor,” “post-prioritize,” or “shadow ban” “journalistic 

enterprises.” See § 501.2041(2)(b) (consistent application), (d)(1) (user explanation), (h) (rules on 

candidates), and (j) (journalistic enterprises). See also   § 501.2041(1)(b) (defining “censor[ing]” as “any 

action . . . to . . . restrict . . . material posted by a user”), (e) (defining “post-prioritization” as an 

“action . . . to place, feature, or prioritize certain content . . . in a more or less prominent position than 

others”), and (f) (defining “shadow ban” as an “action . . . to limit or eliminate the exposure of a user or 

content”). 

 145. See Biden v. Knight First Amend. Inst. at Colum. Univ., 141 S.Ct. 1220, 1226 (2021) 

(Thomas, J., concurring) (“The similarities between some digital platforms and common carriers or 

places of public accommodation may give legislators strong arguments for similarly regulating digital 

platforms”). 

 146. See Ashutosh Bhagwat, Why Social Media Platforms Are Not Common Carriers, 2 J. FREE 

SPEECH L. 127, 143 (2022) (arguing that social media platforms do not share characteristics that marked 

common carriers historically); Christopher S. Yoo, The First Amendment, Common Carriers, and 

Public Accommodations: Net Neutrality, Digital Platforms, and Privacy, 1 J. FREE SPEECH L. 463, 504–

05 (2021). See also Ganesh Sitaraman, Deplatforming, 133 YALE L.J. 419, 566 (2023) (surveying 

history of deplatforming law and cautioning that duties to serve coexist with duties to deplatform). 

 147. See Blake E. Reid, Uncommon Carriage, 76 STAN. L. REV. 89, 93 (2024). 

 148. Moody v. NetChoice, LLC, 603 U.S. at 718 (quoting 599 U.S. 762, 770 (2023)) (articulating 

the standard for a facial challenge as whether a law “prohibits a substantial amount of protected speech 

relative to its plainly legitimate sweep”). Cf. id. (first citing United States v. Salerno, 481 U.S. 739, 745 
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principles” for the lower courts on remand.149 Though the concurrence in the 

judgment by Justice Alito protested this as unnecessary and unjustified,150 the 

majority was convinced that the Fifth Circuit had rested on such a “serious 

misunderstanding” that guidance was warranted.151 The majority was categorical 

in dispelling arguments that would indiscriminately place social media outside 

of the coverage of the First Amendment.152 It did not specify what level of 

protection social media should be afforded because it concluded that, regardless, 

“a State may not interfere with private actors’ speech to advance its own vision 

of ideological balance.”153 Given this, the Court did not reach other questions 

that doom neutrality as a project even when it does not exhibit what the majority 

seemed to deem tainted motivation.154 In fact, the flaws of neutrality are inherent 

in the project. Neutrality is often portrayed as empowering users.155 But 

neutrality takes aim at platforms and strikes users too. If user empowerment is 

the goal, then platform neutrality is self-defeating. 

1. An Ungoverned Social Media Does Not Maximize User Speech 

Allowing all speech—or all speech that is not illegal—would beget 

cacophony, eroding instead of safeguarding user speech. If neutrality were to 

fully incapacitate platform governance, it would also eliminate its worth to users. 

A summary of this fundamental point is that “moderation is the essence of 

platforms, it is the commodity they offer.”156 But eliminating moderation does 

not just wipe out the platform business model; it also denies users the value they 

could get out of social media.157 An ungoverned user feed does not maximize 

user speech. It inundates users with spam, with lawful but awful content that 

 

(1987); then citing Washington State Grange v. Washington State Republican Party, 552 U.S. 442, 449, 

450–51 (2008); and then citing Americans for Prosperity Foundation v. Bonta, 594 U.S. 595, 615 

(2021)). 

 149. Moody, 603 U.S. at 718. 

 150. Id. at 766 (Alito, J., concurring); see also id. at 749 (Jackson, J., concurring in part and 

concurring in the judgment) (counseling “restraint” about pronouncements about “potential rulings on 

the merits”). 

 151. Moody, 603 U.S. at 727 (majority opinion); cf. Eric Goldman, Speech Nirvanas on the 

Internet: An Analysis of the U.S. Supreme Court’s Moody v. NetChoice Decision, 2023–2024 CATO 

SUP. CT. REV. 125, 141 (2024) (arguing that the opinion “is a major First Amendment precedent,” no 

matter what is said about dicta status). 

 152. See Moody, 603 U.S. at 727 (“The Fifth Circuit was wrong in concluding that Texas’s 

restrictions on the platforms’ selection, ordering, and labeling of third-party posts do not interfere with 

expression.”). 

 153. Id. at 741. 

 154. See Evelyn Douek & Genevieve Lakier, Lochner.com?, 138 HARV. L. REV. 100, 138 (2024) 

(“Because the Court found that these purposes were categorically impermissible, it did not feel the need, 

or apparently the desire, to decide other basic things about these laws . . . ”) (footnote omitted). 

 155. Cf. NetChoice, LLC v. Paxton, 573 F. Supp. 1092, 1099 (W.D. Tex. 2021) (quoting 

proclamation by the Governor of Texas calling special session to consider “[l]egislation . . . protecting 

social-media and email users from being censored based on the user’s expressed viewpoints”), vacated, 

49 F.4th 439 (5th Cir. 2022), vacated sub nom., Moody v. NetChoice, LLC, 603 U.S. 707 (2024). 

 156.  Gillespie, supra note 46, at 207. 

 157. See James Grimmelmann, Listeners’ Choices Online, 98 S. CALIF. L. REV. 1231–32 (2025). 
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virtually no one wants to see,158 and generally prevents users from engaging with 

content that is meaningful to them. 

2. Universalizing Viewpoint Neutrality Hampers the Formation of Public 

Opinion 

In response to these concerns, the neutrality project has taken a different 

direction. Rather than eliminating platforms’ authority to govern content 

altogether, this approach would permit companies to make content decisions, so 

long as those decisions are not based on viewpoint. Yet that still limits users’ 

ability to join in discussions they think are worth having. The oral argument in 

NetChoice LLC v. Paxton, which was argued alongside Moody, illustrates this 

point. Texas’s Solicitor General was asked what action a platform could take 

against speech supporting a terrorist organization that stopped short of 

incitement under the First Amendment. His response was that there could be no 

speech about terrorist organizations whatsoever—not even to condemn them.159 

It is easy to understand why disabling social media governance may seem 

like a plausible response to platform power. It is, for the most part, how 

constitutional law responds to state power over speech. That logic might seem 

persuasive when social media is discussed as “the modern public square.”160 The 

metaphor suggests that free speech values would be optimally served if speech 

on social media were as unencumbered as it is in the traditional public square. 

The analogy is misleading, and not merely because the Court ruled in 

Manhattan Community Access Corp. v. Halleck, “[t]he Free Speech Clause does 

not prohibit private abridgment of speech.”161 This mainly restates an aspect of 

the state-action doctrine that precludes First Amendment claims against private 

parties, notwithstanding earlier decisions where the Court had previously been 

more sympathetic.162 Halleck would thus be consistent with extending free 

speech rights through legislation or state constitutional law, which the Court still 

countenances.163 

 

 158. Cf. Keller, supra note 86 (illustrating the category of protected but “almost universally 

condemned” content, such as “horrific footage from the racist massacres in Christchurch and Buffalo,” 

“Nazis marching through a neighborhood of Holocaust survivors,” “protestors picketing a soldier’s 

funeral with signs saying ‘Thank God for IEDs’ and ‘You’re going to hell’”). 

 159. See Transcript of Oral Argument at 70, NetChoice LLC v. Paxton, 603 U.S. 707 (2024) 

(No. 22-555). 

 160. Packingham v. North Carolina, 582 U.S. 98, 107 (2016). 

 161. 587 U.S. 802, 808 (2019). 

 162. Cf. Marsh v. Alabama, 326 U.S. 501, 507 (1946) (upholding First Amendment claim despite 

company town ownership). As Genevieve Lakier has shown, Marsh’s substantive protections for access 

to privately-owned traditional public forums were quickly subsumed under state-action analysis, 

Genevieve Lakier, Imagining an Antisubordinating First Amendment, 118 COLUM. L. REV. 2117, 2140 

(2018), and extended to equivalent public functions, Amalgamated Food Emps. Union Loc. 590 v. 

Logan Valley Plaza, Inc., 391 U.S. 308 (1968), before this last development was overruled, Hudgens v. 

NLRB, 424 U.S. 507 (1976). 

 163. Cf. PruneYard Shopping Ctr. v. Robins, 447 U.S. 74, 81 (1980) (distinguishing Hudgens, 

424 U.S. 507). 
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Rather, the deeper problem is that First Amendment limitations on the 

government are supposed to protect the “profound national commitment to the 

principle that debate on public issues should be uninhibited, robust, and wide-

open.”164 Universalizing those limitations hampers public opinion.165 The First 

Amendment prohibition on viewpoint discrimination prevents the government 

from controlling public opinion, but for public opinion to control the government 

as the First Amendment supposes,166 it must arrive at viewpoints. 

Proponents defend viewpoint neutrality requirements for platforms as 

“equally protecting all speakers’ viewpoints.”167 But self-government does not 

follow from the unbridled utterances of anyone who wishes to speak. One of 

Alexander Meiklejohn’s most famous passages condenses that idea: “What is 

essential is not that everyone shall speak, but that everything worth saying shall 

be said.”168 As Robert Post has shown, true collective decision-making pertains 

not just to the judgment passed, but also to the rules, norms, and structure that 

underpin the court of public opinion.169 

A functioning public sphere requires more than “a legal norm that the state 

doesn’t censor.”170 It relies on “institutions that curated content and made 

judgments about quality and civility.”171 Institutions like legacy media are 

fundamental not just in circulating information but also in discriminating among 

it. The Court has recognized this even in broadcasting,172 despite the “less 

rigorous standard of First Amendment scrutiny” to which it is subject,173 

including with respect to exercises of Congress’s spending power.174 

Viewpoint neutrality is not a First Amendment value unto itself. First 

Amendment doctrine muddies this point somewhat, but despite judicial 

 

 164. N.Y. Times Co. v. Sullivan, 376 U.S. 254, 270 (1964). 

 165. Cf. Frederick F. Schauer, Hudgens v. NLRB and the Problem of State Action in First 

Amendment Adjudication, 61 MINN. L. REV. 433, 450 (1977) (“[T]he ideals of free public debate and a 

marketplace of ideas presume that there will be partisanship and preference for some ideas over 

others.”). This is not a new problem. Commentators protested the extension of First Amendment 

constraints to other private actors, such as universities, on the same grounds; see Julian N. Eule & 

Jonathan D. Varat, Transporting First Amendment Norms to the Private Sector: With Every Wish There 

Comes a Curse, 45 UCLA L. REV. 1537, 1606 (1998). 

 166. Cf. W. Va. State Bd. of Educ. v. Barnette, 319 U.S. 624, 641 (1943). 

 167. Eugene Volokh, Treating Social Media Platforms Like Common Carriers?, 1 J. FREE 

SPEECH L. 377, 451 (2021). 

 168. ALEXANDER MEIKLEJOHN, FREE SPEECH AND ITS RELATION TO SELF-GOVERNMENT 25 

(1st ed. 1948). 

 169.  ROBERT C. POST, CONSTITUTIONAL DOMAINS: DEMOCRACY, COMMUNITY, 

MANAGEMENT 274 (1995) (arguing that Meiklejohn does not capture the “radical conception of the 

reach of self-determination” embodied in First Amendment doctrine). 

 170. Balkin, supra note 100, at 78. 

 171. Balkin, supra note 39, at 240. 

 172. Cf. Columbia Broad. Sys., Inc. v. Democratic Nat’l Comm., 412 U.S. 94, 130 (1973) 

(rejecting claim of “discrimination” against broadcaster policy not to accept editorial ads). 

 173. Turner Broad. Sys., Inc. v. FCC (Turner I), 512 U.S. 622, 637 (1994). 

 174. Cf. FCC v. League of Women Voters, 468 U.S. 364 (1984) (holding unconstitutional a 

requirement not to engage in editorializing as part of eligibility for federal grant to noncommercial 

broadcasters). 
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pronouncements to the contrary, the point still holds. The source of confusion is 

the Court’s insistence, particularly in public forum cases, that the government 

“may not discriminate against speech on the basis of its viewpoint.”175 Yet the 

Court can only countenance that statement if it takes viewpoint discrimination to 

be adaptive to context. For instance, the Court upheld a student group’s challenge 

to the denial of funding, but it did so while reaffirming “the right of the 

University to make academic judgments as to how best to allocate scarce 

resources.”176 The viewpoint neutrality principle adopted in Rosenberger v. 

Rector & Visitors of University of Virginia is thus sensitive to “the purposes of 

that limited forum.”177 

The Court attempted to reconcile this tension by characterizing 

discrimination in furtherance of a university’s educational mission as content-

based rather than viewpoint-based. Viewpoint discrimination, the majority 

insisted, is only admissible when the government is itself the speaker or when it 

“appropriates public funds to promote a particular policy of its own.”178 Yet, as 

Schauer notes, “[m]any subject matter restrictions . . . will mask or reflect 

viewpoint distinctions.”179 What counts as pertaining to the scholarly study of a 

particular discipline is a viewpoint based on academic standards and 

discourse.180 Further, identifying who the speaker is, as Rosenberger calls for in 

acknowledging government speech, is often itself a fraught question.181 Leaving 

hard cases aside, viewpoint discrimination still arises in circumstances where it 

is implausible that the government is the speaker. Student exams are exemplary, 

as are research grant decisions.182 Even in California, which applies First 

Amendment standards to private universities, courts have recognized that 

viewpoint neutrality does not reach questions of “genuine academic 

judgment.”183 This supports Robert Post’s suggestion that the viewpoint-content 

line drawn in Rosenberger in fact stands for a division between restrictions that 

 

 175. Rosenberger v. Rector & Visitors of Univ. of Va., 515 U.S. 819, 829 (1995). 

 176. Id. at 833 (quoting Widmar v. Vincent, 454 U.S. 263, 276 (1981)). 

 177. Rosenberger, 515 U.S. at 830. 

 178. Id. at 833. 

 179. See Frederick Schauer, Principles, Institutions, and the First Amendment, 112 HARV. L. 

REV. 84, 105 (1998). 

 180. Cf. Robert C. Post, Subsidized Speech, 106 YALE L.J. 151, 166 (1996) (“Historians who 

deny the Holocaust are not likely to receive appointments to reputable departments . . . .”). 

 181. As Schauer, supra note 179, at 101 argues, using the government speech label for the 

conclusion that the state may speak as it wishes in such cases “does not provide us with any of the 

resources that will help in reaching that conclusion.” Cf. Schauer, id. (contrasting enforcing the 

government’s viewpoint upon a state-commissioned artist and upon a library or university professor). 

 182. Cf. Post, supra note 180, at 166 (“[S]tudents who deny the legitimacy of the taxing power 

of the federal government are not likely to receive high grades in law schools”); id. at 167 (discussing 

viewpoint discrimination against the proposed study of a superseded scientific theory in the course of a 

research grant application by a chemistry researcher). 

 183. See Taylor J. Barker, Expressive Association Claims for Private Universities, 76 STAN. L. 

REV. 1787, 1792 (2024). 
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are instrumental to legitimate purposes in what Post calls managerial domains 

and those that are not.184 

Eliminating viewpoint discrimination wholesale impoverishes rather than 

enriches user speech. It denies users the opportunity to structure social media so 

as to enhance the conversations they are interested in joining and the content they 

would like to consume. Community administrators of the ask-me-anything 

subreddit r/IamA make decisions about who is “notable or interesting enough” 

to merit its own post, to which an amicus brief in Moody credits the superior 

numbers of their community compared to less moderated ask-me-anything 

alternatives.185 

Platform neutrality proponents are certainly right to recognize that there is 

power in setting such structures and in presiding over the governance they 

establish. They are also right to be concerned about the concentration of such 

power in the hands of those who control the world’s most economically 

prosperous companies.186 Their mistake is in assuming that to eliminate or 

minimize this power would serve users or the public. 

B. Platform Responsibility Cannot Tame Platform Power 

Where neutrality attempts to sort the problem by abolishing platform 

power, responsibility seeks to put such power to good use. A concise statement 

of the project would be “to create incentives for social media companies to be 

responsible and trustworthy institutions that will help foster a healthy and vibrant 

digital public sphere.”187 Platform responsibility thus acknowledges that 

governance is inevitable. The new governors play a central role in public 

discourse, rivaling or displacing traditional media, and yet do not abide by the 

norms associated with such institutions.188 This creates a challenge of 

constitutional significance, as democracy assumes serious public debate and a 

well-informed citizenry to enact self-government. Platform responsibility is 

needed “in light of [platforms’] effect on the news industry and democracy,”189 

and given that “the rules for what people can say online are too important.”190 

Taking freedom of speech as preventing regulation that would directly prescribe 

 

 184. Post, supra note 180, at 167. 

 185. Brief of Amici Curiae, The Moderators of r/Law and r/SCOTUS 9–10 (Dec. 7, 2023), 

Moody v. NetChoice, LLC, 603 U.S. 707 (2024). 

 186. See Volokh, supra note 167, at 384–95. 

 187. Balkin, supra note 100, at 72. 

 188. See Tim Wu, Is the First Amendment Obsolete?, 117 MICH. L. REV. 547, 570 (2018). 

 189. MARTHA MINOW, SAVING THE NEWS: WHY THE CONSTITUTION CALLS FOR 

GOVERNMENT ACTION TO PRESERVE FREEDOM OF SPEECH 104 (2021). 

 190. Douek, supra note 80, at 530. 
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standards,191 the project instead explores indirect mechanisms,192 including 

broadcast-style regulatory structures,193 curational due process and fiduciary 

duties,194 and risk-management obligations associated with new governance 

regimes. 

The argument here is not against attaching new responsibility to platforms. 

As the main instrument for social media reform, however, platform 

responsibility is flawed. It is not apt to address the concerns about outsized 

political power in the hands of social media companies. In fact, it may add to 

that problem. The inaptitude of platform responsibility to respond to the problem 

of power over social media is made evident through an examination of the 

framework that underlies the most sophisticated regulatory schemes enacted or 

proposed—new governance. 

1. Governing Like a Platform 

The mainstay of platform responsibility draws on “new governance” 

thinking.195 From the mid-1990s, new governance196 proponents argued that a 

more expansive view of regulation would be both a more realistic representation 

of the reality of policymaking and a key to effective results. Central to this 

argument is that the classic model of the relation between regulators and 

regulated entities supposes a rigid separation between who makes the rules and 

who must comply with them.197 New governance posits a more flexible model.198 

It responds to the classic model of regulation as control by emphasizing 

 

 191. See Jack M. Balkin, Free Speech Is a Triangle, 118 COLUM. L. REV. 2011, 2044 (2018) 

(arguing that an obligation to act in the public interest cannot be enforced by law unto media institutions 

and social media companies, and positing a “curatorial obligations of due process” for the latter); 

DOUEK, supra note 126, at 7 (arguing that regulation of content moderation should focus on processes, 

rather than substance). 

 192. See Douek, supra note 80, at 533–34 (advancing a regulatory model for content moderation 

that would “definitely [be] more reconcilable with the First Amendment, than less systemic, more direct 

forms of online speech regulation”); Balkin, supra note 100, at 89 (“[D]on’t rush to impose direct 

regulation on social media moderation practices”); MINOW, supra note 189, at 128. 

 193. See MINOW, supra note 189, at 125–28; Wu, supra note 188, at 577 (positing regulation 

equivalent to “a ‘fairness doctrine’ for social media,” which Wu “personally would not favor” out of 

pragmatic considerations). 

 194. See Balkin, supra note 191, at 2044, 2047. 

 195. Cf. Brenda Dvoskin, The Illusion of Inclusion: The False Promise of the New Governance 

Project for Content Moderation, 93 FORDHAM L. REV. 1315, 1324 (2025). 
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collaboration.199 Scholars insist that this perspective does not rest on the notion 

of a smaller government200 or “governmental retreat.”201 Their point is that 

private collaboration is essential for the state to accomplish whatever goals it 

sets. 

The payoff of new governance for legal scholars studying social media 

cannot be denied. At the heart of important investigations into companies’ 

practices and structures is the appreciation that legal analysis should not be 

oblivious to “what . . . platforms are actually doing and how they are doing it.”202 

Beyond analyses and empirical studies of social media platforms, new 

governance principles have also been incorporated into proposed regulatory 

frameworks, introduced as bills, and enacted legislation outside the United 

States. 

The foremost example of social media regulation in the mold of new 

governance is the European Union’s Digital Services Act (DSA).203 “The crown 

jewel” of the DSA is its intricate risk-management regime for the largest 

providers.204 The DSA defines “systemic risks”—which covered platforms must 

assess and mitigate—in broad terms, including “any actual or foreseeable 

negative effects for the exercise of fundamental rights” and effects “on civic 

discourse.”205 The EU envisions the DSA steering platforms towards more 

“responsible and diligent behavior” through a regulation under which platforms 

will have their homework graded by regulators, aided by independent auditor 

reports.206 The entire regulatory structure is underpinned by significant liability 

for an ex post noncompliance determination—up to 6% of annual worldwide 

turnover revenue in fines.207 
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In the United States, this resonates with proposed legislation208 and 

influential scholarship209 that likewise rely on systemic duties, auditing, 

reporting, and compliance. The EU’s DSA identifies risks that platforms are 

required to manage.210 Proposals in the United States do not and instead seek to 

make platforms accountable to their own stated standards and policies.211 

This Article adds to a discussion of the complications of the new 

governance for the regulation of information technology, which scholars have 

discussed as part of their critique of “regulatory managerialism.”212 One recent 

contribution calls into question the aspiration that a regulatory-negotiation213 

parallel to platform governance might enable social media to create consensus-

based content policies through consultation and participation of interested 

parties.214 The aim here is to tackle another question: Can platform responsibility 

deliver on the goal of reining in platform power through its reliance on the new 

-governance framework? This Article argues it cannot. 

2. Responsibility Cannot Set the Goals Its New-Governance Delegation 

Assumes 

Scholarship on new governance initially focused on questions quite apart 

from social media. Jody Freeman’s influential writing at the turn of the century 

discussed the role of private actors in governance in contracted healthcare 

provisions, in privatized prisons, and in environmental impact management, for 

instance.215 New-governance exponents did not address the media, even as the 

Federal Communications Commission continued its overhauling of broadcast 
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regulation216—adopting a vision that could very well be described as less 

agency-centric and more cognizant of the role of private actors in governance. 

From that perspective, the fact that new governance did not take up media 

regulation as one of its main case studies should be surprising. It is not surprising, 

however, upon a closer look at how proponents refined new governance to 

provide an intellectual foundation for a then-emerging expanded regulatory role 

of regulated entities. 

Consider Kenneth Bamberger’s account of private-actor regulation in terms 

of delegation.217 Administrative law had come to appreciate that the transmission 

belt model of congressional oversight could not capture the reality of complex 

agencies and their statutory mandates, which required the exercise of agency 

expertise and judgment, Bamberger noted—the law should therefore also 

acknowledge that agencies, in turn, needed to rely on expertise and judgment on 

the part of regulated entities.218 

The reasons were similar: neither Congress nor agencies were in a position 

to prescribe commands in sufficient detail to eliminate discretion; neither 

possessed as much information, expertise, or resources as their delegates. 

Administrative law had dispensed with the fiction that agency action is 

constitutionally legitimate only when Congress determines outcomes by statute, 

instead embracing theories that recognize agency discretion and emphasize 

accountability mechanisms. Bamberger advanced that the same should be done 

with regard to the agency-firm leg of the regulatory process.  

This is insightful. By relying on this frame and extending it to agencies and 

regulated entities, “regulation as delegation” not only conscripts thinking about 

oversight structures and processes. It also counters fundamental questions about 

the democratic pedigree of rulemaking by private parties. “Regulation as 

delegation” absorbs this rulemaking and makes it a part of a larger process; it 

lashes private regulation to agency regulation and ultimately to law-making by 

the people’s elected representatives. 

Yet, with platform governance, there is a fundamental mismatch. New 

governance cannot anchor the chain of delegation when it comes to the most 

important questions in social media. Even the collaborative models of regulation 
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it endorses proceed from the idea that, while much might be left to “regulated 

firms as partners in regulation,”219 this is done “in the service of public goals.”220  

Goal setting is implicit in the notion of delegation. The goals may be so 

broadly stated that entities will need to define “aims in particular contexts.”221 

Still, as Bamberger himself writes with Deirdre Mulligan, “[p]ublic law does not 

usually outsource the core role of policy formation or rulemaking to private 

entities.”222 

Yet this outsourcing is exactly what platform responsibility entails. And 

this puts it not just in an unusual, but in fact in an impossible situation. Goal 

setting in the domain of public discourse flies in the face of West Virginia State 

Board of Education v. Barnette’s “fixed star”—“that no official, high or petty, 

can prescribe what shall be orthodox in politics, nationalism, religion, or other 

matters of opinion . . . .”223 

To recognize the fissure between the goal-setting presumed by platform 

responsibility’s new governance and the First Amendment, there is no need to 

adjudicate whether Barnette’s “paeans to neutrality” are true doctrine or 

exaggerated rhetoric.224 Impermissible goal-setting also does not depend on 

whether platforms are to be treated more like broadcasters or newspapers, though 

certainly the Court has been rather blunt in its defense of the editorial 

independence of newspapers, so as to obviate the need for discussion if the latter 

were the case. Indeed, even as it lauded “press responsibility” as “an undoubtedly 

desirable goal,” the Court was clear that “like many other virtues it cannot be 

legislated.”225 Neither grand controversies about toleration and neutrality as the 

ideals underpinning the development of the First Amendment226 nor the ontology 

of pesky, shapeshifting platforms227 need not be deciphered here. The reason is 

that, even in the domain of broadcasting, nothing comes close to setting a 
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meaningful goal to allow the delegate accountability assumed by platform 

responsibility’s new governance. 

Understanding how the courts and the FCC sought to resolve this tension 

would require an in-depth exploration of broadcast regulation generally and 

programming regulation specifically. The latter, of course, has been transformed 

as the Commission, since the 1980s, has seen its mandate as promoting 

competition.228 So thorough is this transformation that, to a leading media 

scholar, “the notion of ‘public interest’ has become so tied to the idea of market 

economics that it has lost almost all independent meaning.”229 But a full 

expedition into the old country of broadcast law is not needed. A brief excursion 

will suffice to show that the delegation assumed by platform responsibility was 

not present even in the heyday of broadcast content regulation. 

Before the FCC renounced the fairness doctrine,230 the Court blessed it, 

famously insisting that “[i]t is the right of the viewers and listeners, not the rights 

of the broadcasters, which is paramount.”231 The Communications Act of 1934 

explicitly “maintain[s] the control of the United States” over broadcasting.232 

Red Lion Broadcasting Co. v. FCC ratified FCC content regulation of 

broadcasting “to assure that broadcasters operate in the public interest.”233  

All of this, in theory, could well have anchored the delegation that platform 

responsibility assumes. In practice, however, although this model might have 

worked without much complication for the regulation of a toaster, TV 

broadcasting proved much trickier.234 In statutory terms, this complication is 

cryptically expressed in the puzzle that, while the FCC is authorized to issue 

regulations “as public convenience, interest, or necessity requires,”235 it is not 
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“give[n] . . . the power of censorship” and must not “interfere with the right of 

free speech by means of radio communication.”236 Red Lion would have allowed 

the Court, then, to simply treat broadcasters as “public functionaries,” as Robert 

Post has put it.237 This would have fitted new governance’s delegation model 

perfectly. Yet that is not the path the Court took. 

Not long after Red Lion, the Court confronted access claims that sought to 

take viewers’ “paramount interest” to its ultimate conclusion by seeking judicial 

review of broadcasters’ decision-making. The Court refused to go that far. In 

CBS v. DNC, the Court rejected a challenge to broadcasters’ refusal to sell 

advertising time for one-minute editorial announcements to a business 

executives’ advocacy group opposed to the Vietnam War and to the Democratic 

National Committee.238 The plaintiffs argued that broadcasters violated the First 

Amendment by refusing to let them buy ads to address matters of public concern 

because they were addressing such matters, as opposed to satisfying the 

permitted private interests typically pursued by advertisers. That refusal seemed 

hard to square with the Court’s description of broadcasting as conducted “in the 

public interest” in Red Lion. How would the public interest exclude matters of 

public concern? 

The Court’s way out was to give deference to the FCC’s regulation granting 

broadcasters “the right to exercise editorial judgment.”239 So, having concluded 

in Red Lion that broadcasters could not claim a right against content regulation 

in the service of the public interest, the Court now confirmed the FCC’s position 

that the public interest was in fact best served by editorial independence. CBS v. 

DNC’s editorial independence rested on arguments grounded in deference and 

statutory interpretation. But it also necessarily rested on a reconfiguration of 

viewers’ “paramount interest.” Second-order satisfaction of those interests 

sufficed, and that was what Congress enacted into law,240 so the Commission’s 

determination would stand. 

The Court again sided with the regulators in CBS, Inc. v. FCC when it 

narrowed the editorial independence it had previously announced.241 The FCC 

had found that the broadcasters had violated their obligation, under the Federal 

Election Campaign Act of 1971,242 to sell reasonable time to the Carter-Mondale 

campaign. The Court rejected the argument that the FCC had violated the 

plaintiffs’ editorial independence. Yet it did so by reaffirming broadcasters’ 

independence, making note of the fact that the Commission had committed to 
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giving discretion to the broadcasters in their determination of what counted as a 

reasonable request under the Act.243 As Robert Post put it, between Red Lion, 

CBS v. DNC, and CBS v. FCC, the Court navigated around an intermediary 

position for broadcasters, who it would treat as part private actor (like a 

newspaper) and part subordinate government actor.244 Another way to reason 

through the trio of cases is that the Court interpreted the First Amendment as 

requiring editorial independence as a matter of public interest, even where a 

private actor would have no property or own-right claim against government 

regulation. Editorial independence subject to limitations “‘consistent with its 

public [duties]’”245 was admittedly less than what the Miami Herald was entitled 

to.246 But that was still significant considering the Red Lion baseline approach, 

which permitted broad public-interest regulation to superintend broadcasters. 

The model that results from this is not one in which broadcasters are agents 

acting on delegation from their principals. In fact, both noted advocates of the 

fairness doctrine and its fiercest enemies agreed on one thing: “the broadcaster 

ha[d] considerable discretion in operating the doctrine.”247 The resulting model 

is rather one in which the trustees are protected from interference by the public. 

In CBS v. DNC and CBS v. FCC, this protection may be read as arising not from 

the Constitution itself but from a prudential legislative decision. But the Court 

went further. In FCC v. League of Women Voters,248 it recognized broadcaster 

discretion and protection from interference by Congress as a First Amendment 

matter. The Public Broadcasting Act of 1967 provided funding for 

noncommercial TV and radio stations, but denied it to broadcasters that 

“engaged in editorializing,” ostensibly so that such stations would be safe from 

undue federal influence and not vulnerable to misappropriation by private 

interest groups.249 Yet the Court did not see this as a legitimate goal-setting 

directive. Neither a Red Lion theory nor a spending power theory persuaded it.250 

In fact, rather than a lawful directive issued by a principal to its agents, the 

majority discerned an invidious form of content discrimination.251 
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This upsets the dynamic assumed by regulation as delegation. It may well 

be the reason why new-governance scholars have not taken up broadcasting as 

they have other areas of regulation, though FCC deregulation would have 

seemed to make it ripe for the taking. And, of course, the Court has repeatedly 

declined to extend to other areas the standards it has developed for 

broadcasting.252 

While the discussion above is localized, this is not a problem that vexes 

only the United States because of its exceptional First Amendment.253 Indeed, 

the European Commission’s guidance on electoral processes under the DSA is 

an example of how the regulatory delegation assumed by new governance fails 

because it cannot set goals. Political mis- and disinformation concerning 

elections were main factors motivating the enactment of the DSA.254 Part of the 

problem was exactly that platforms allowed and rewarded false information that 

legacy media would have been expected not to disseminate.255 Platforms, 

however, did not abide by the same norms, and hence the DSA’s new governance 

approach turned to risk management obligations. But when the Commission 

issued guidelines and initiated proceedings that seemed to conflate illegal and 

legal disinformation, EU scholars and civil society actors were critical.256 A main 

charge was that the conflation allowed the Commission to disregard freedom of 

expression limitations and make new law without legislative support.257 How far 

the Commission will go and whether European Union courts will sustain a 

challenge are still open questions, and some scholars believe the DSA could 

reach legal disinformation, albeit in a more constrained way.258 

Compare that to the cases discussed by new governance proponents. A 

workplace safety compliance program allowed self-regulation “as long as the 
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program effectively reduced accident rates.”259 A permit process that offered 

exemption from environmental standards on an applicant’s showing of “superior 

environmental performance.”260 Regulation under Title V of the Gramm-Leach-

Bliley Act261 and HIPAA’s Administrative Simplification provisions262 that 

required “risk-assessment and data-security systems to protect its privacy and 

security.”263 In all these cases, regulators’ goals were well within their 

constitutional reach.264 

This highlights that there is a role for platform responsibility—just not as 

an instrument for countervailing power. Some very real harms on social media 

are illegal content, like child sexual abuse material (CSAM) or fraud; outside of 

the United States, the same goes for illegal hate speech. For those categories, the 

framework of regulation by delegation works. Regulators might well set goals 

for removing and preventing such content and supervise company processes in 

the pursuit of that goal. Supervising platforms’ systems through prevalence 

metrics, or accuracy and precision targets, is then a sensible strategy to achieve 

compliance with legal standards.265 

But beyond that, platform responsibility stumbles at precisely the point 

where platform power is most acute: the governance of lawful content. The 

appeal of delegation as a regulatory strategy rests on the ability of public actors 

to define the goals that private actors must pursue. Responding to the immense 

power platforms enjoy must mean confronting their prerogative to define what 

is worth users’ attention and what is not. This is not something that the new-

governance framework underlying platform responsibility is designed to tackle. 

That is not to say that platform responsibility cannot change this part of 

platform decision-making. Given how comprehensive and flexible the regulatory 

structures it creates are, for example, under the EU’s DSA, it is indeed plausible 

that it will. But such an outcome would emerge not from the procedural virtues 

of the regulatory architecture it invokes. It would instead result from opaque, 

pliable regulatory dynamics that limit avenues for public contestation. Yet this 

process could be seen as a surrogate legislature for the domain of platform 

governance. This is a different program for platform responsibility, one that 

cannot claim the democratic justification that new governance literature has 

asserted for private regulation. Scholars have offered rich critiques of such 
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 265. Cf. Douek, supra note 80, at 575, 601. 
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regulatory systems and the politics they embody.266 This Article aims to 

contribute to this discussion contrastively, by offering an alternative to the 

project. 

3. Policing Platforms’ Own Pledges Is Not a Meaningful Limitation on 

Power 

Proponents of platform responsibility in the United States have put forward 

a solution that might seem to evade this problem of goal-setting for free speech: 

have regulators check that platforms honor their own policies and values.267 Jack 

Balkin explores this in his proposal for information fiduciaries; platforms could 

be required “to be consistent between the value commitments they make to the 

public and the values they actually enforce through their algorithms.”268 He 

argues that, because such a requirement would not specify particular content 

moderation policies and “only have indirect effects on social media companies’ 

editorial decisions,” it should withstand a First Amendment challenge.269 Evelyn 

Douek likewise contends that, “[t]hrough a mechanism like the FTC’s authority 

to police unfair and deceptive practices, a regulator could over time ‘add[] some 

teeth’ to platforms’ content moderation commitments.”270 Proposed legislation 

like the DOSA and the PACT Act, both introduced in the 117th Congress, seek 

to bind platforms to their pledges.271 

The most important shortcoming of what this alternative could achieve is 

also the most obvious. Platforms would be free—and incentivized—to rewrite 

their policies and statements to retreat from any language that would cause them 

trouble.272 There is reason to think that is exactly what platforms would do. 

Privacy policies, cited as examples of enforcement by platform responsibility 

 

 266. Cf. William Boyd, De-Risking Environmental Law, 48 HARV. ENV’T L. REV. 153 (2024); 

Rachel Griffin, Governing Platforms Through Corporate Risk Management: The Politics of Systemic 

Risk in the Digital Services Act, 2025 EUR. L. OPEN 1. 

 267. See Douek, supra note 80, at 593–94. 

 268. Balkin, supra note 39, at 252. 

 269. Id. at 250. 

 270. Douek, supra note 80, at 605. 

 271. See DOSA (requiring a “large covered platform,” inter alia, to conduct risk assessments and 

submit risk assessment and risk mitigation reports to the Federal Trade Commission, with regard to 

“systemic risks” pertaining to illegal content and “content that is in breach of the community standards 

of the provider of the service”). See also Platform Accountability and Consumer Transparency Act 

(PACT Act), S. 797, 117th Cong. § 4(5) (2021) [hereinafter PACT Act] (mandating a user complaint 

procedure for removal of illegal and policy-violating content and empowering the Federal Trade 

Commission to treat infringements “as a violation of a rule defining an unfair or deceptive act or practice 

under section 18(a)(1)(B) of the Federal Trade Commission Act”). 

 272. Anticipating an objection, Douek observes that platforms cannot avoid content moderation. 

Douek, supra note 80, at 605. But, judging from the experience with privacy policies, the preferred 

strategy would be symbolic compliance: write vague, noncommittal terms. 
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proponents,273 are notorious for their vagueness and obscurity274—part of the 

reason why scholars have questioned the dominance of the notice-and-consent 

model in U.S. privacy law.275 Scholars who, despite reservations, still see a role 

for privacy policies, do so while pressing for complementary regulations such as 

industry-wide standard practices to mitigate information overload and other 

burdens of privacy self-management as well as substantive regulations outlawing 

unacceptable practices.276 However, the latter is what the program of policing 

platforms’ own pledges sets out to avoid. Meanwhile, the former would actually 

be contrary to what proponents hope for speech—more diversity, less profit-

dominated public debate.277 As such, it would certainly not rein in platform 

power. 

Even if regulators were to enforce platforms’ own publicly espoused 

commitments against them, adjudicating important issues and cases for social 

media governance often requires adjudicating between different interpretations 

of platforms’ content policies. Making a determination about which 

interpretation should prevail will require judgment about “different values and 

priorities”—even if those are drawn only from what can be inferred from the 

content policies themselves—but the Moody guidance declares such judgments 

out of bounds for regulators.278 To the extent that regulators could dodge 

engaging in such judgment by limiting their determinations to impermissible 

interpretations of content policies—for instance, hewing close to unfair and 

deceptive acts or practices standards279—they would, by the same measure, 

renounce aspirations of checking platform power. Companies would be left 
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 274. See Joel R. Reidenberg, Jaspreet Bhatia, Travis D. Breaux & Thomas B. Norton, Ambiguity 
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1471 (2019). 
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A Relational Theory of Data Governance, 131 YALE L.J. 573, 598–99 (2021) (summarizing criticism 

of notice-and-consent); Ari Ezra Waldman, Privacy, Practice, and Performance, 110 CALIF. L. REV. 

1221, 1226 (2022) (referring to privacy policies as “performative”). 

 276. See, e.g., Daniel J. Solove & Woodrow Hartzog, The FTC and the New Common Law of 

Privacy, 114 COLUM. L. REV. 583, 672–74 (2014); Daniel J. Solove, The Limitations of Privacy Rights, 

98 NOTRE DAME L. REV. 975, 994–1001 (2023). 

 277. Cf. Balkin, supra note 39, at 234. 

 278. Cf. Moody v. NetChoice, LLC, 603 U.S. 707, 743 (2024) (“Texas does not like the way 
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product, communicating different values and priorities. But under the First Amendment, that is a 
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 279. As Douek, supra note 80, at 605, suggests. 
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calling the shots both in what the content policies should be and how they are to 

be applied in controversial cases or questions.280 

This alternative program for platform responsibility is no small concession. 

Its acceptance of the prerogatives of the new governors is a capitulation of the 

goal of reining in platform power. It instead seeks something much less 

ambitious: making the exercise of authority non-arbitrary. This might be a 

justified move were it the only avenue open for regulation. But, as this Article 

shows, it is not. 

This is not to say that platform responsibility has nothing to offer. On the 

contrary, Douek, the most sophisticated proponent of responsibility, makes 

institutional design recommendations that are beautifully ingenious.281 If 

attached to a framework that challenges platform power, these recommendations  

could be an effective toolbox for implementation and enforcement. 

IV. 

COUNTERVAILING PLATFORM POWER 

Taken together as the principal reform alternatives, the two projects present 

social media governance as a dilemma: either resign ourselves to platform rule 

of the public sphere with platform responsibility or live with ungovernable 

digital spaces with platform neutrality. This Article argues that this is a false 

choice. A structural constitutional response points to a third path: disciplining 

power by dividing and counterbalancing it.282 Platform responsibility correctly 

concludes that governance will not arise out of individual user rights. It doesn’t 

follow, however, that it cannot emerge out of user entitlements at all—the 

rejection of individual rights says nothing about collective power over 

governance ordering.283 

 

 280. While courts often do not reach state statutory unfair or deceptive acts or practices claims 
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Competition Law); Trump v. Twitter Inc., 602 F. Supp. 3d 1213, 1227 (N.D. Cal. 2022), appeal filed, 

No. 22-15961 (9th Cir. June 28, 2022) (failure to state a claim under California’s Unfair Competition 

Law or Florida Deceptive and Unfair Trade Practices). 
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(“As with separation of powers, federalism enabled the American People to conquer government power 

by dividing it.”). See Gregory v. Ashcroft, 501 U.S. 452, 458–59 (1991); THE FEDERALIST NO. 51, 
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 283. Cf. Viljoen, supra note 275, at 638 (“Reconceptualizing the project of data governance from 

that of securing individual rights to institutionalizing collective ordering . . . .”). 
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This Part makes the argument for user countervailing power. It considers 

the good, the bad, and the ugly of communities and argues that collective user 

empowerment, without idealization, can offer a shield against the worst of 

governance while counteracting the political power that platforms have amassed. 

This Part also briefly considers public options as another strategy within the 

broader family of countervailing power. Lastly, the Part returns to constitutional 

structure. It reviews competition-promoting reforms and claims that organizing 

user power creates the conditions necessary for reforms such as platform 

unbundling to meaningfully disperse concentration of power over social media. 

A. In Defense of User Countervailing Power 

Dividing and balancing power has been referred to as “the central 

organizing principle of the structural constitution.”284 Scholars have long 

documented the limits of this classic strategy of power diffusion among 

government institutions.285 Such diffusion does little to prevent the danger and 

corruption of concentrated economic power, especially if it incapacitates the 

state.286 Levinson has called for extending the idea of power diffusion beyond 

government institutions.287 One avenue down this path seeks to “rebalanc[e] 

power in the direction of political equality” by enabling collective organization 

to serve as countervailing power.288 For instance, theorists envision the 

reinvigoration of labor unions and the creation of other like mass-membership 

collectives, such as tenants’ and debtors’ associations.289  

This Article’s approach is to counteract platform power by organizing 

collective user power.290 This path offers a source of private decision-making 

that is consistent with the independence of public opinion that the First 

Amendment assumes and seeks to protect.291 Users are in a position to discuss, 
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 287. Cf. Levinson, supra note 14, at 139–40. 
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develop, contest, and uphold social norms to structure their discourse and spaces. 

Countervailing power allows public discourse to be structured, which neutrality 

would deprive users of.292 It does so without dependence on responsibility’s false 

promises of legalistic control. Responsibility seeks to induce platforms to align 

with user interests in their exercise of power and “accepts that there will be an 

irreducible zone of discretion for platforms to decide.”293 In contrast, 

countervailing power has a different ambition: it offers to change who makes the 

decisions, not just how.294 It allows for what, in public law terms, may be 

described as the rightful exercise of discretion: decisions about the lawful speech 

of others that are political in a good sense, because they are made by those who 

will be subject to them.295 

Users are well-positioned for the devolution of platform power, as they are 

subject to platform governance and therefore have lived experience of the digital 

environment and its social contexts. Users don’t just create content; they have 

created many of the features we associate with social media, which platforms 

later made official with native integrations. For instance, it was Twitter users, 

not staff, who introduced at-mentions, hashtags, and retweeting.296 Furthermore, 

user-originated design is not limited to content creation. It has extended to 

content moderation. AutoMod, Reddit’s community moderation tool, was 

developed by a user as a third-party service before the same user—now hired by 

Reddit—integrated the tool natively into the platform.297 

More than just being adept at extending and tweaking platforms, users also 

have a superior claim as policymakers for the spaces they establish. If Robert 

Post’s account of managerial regulation of speech is correct, users are best 

equipped to interpret the purposes guiding their communities, discern the social 

norms, and elect the speech rules that will facilitate both.298 This contextual 

understanding of the value of speech helps see why content policies might be 

legitimate even when such policies are much more restrictive than public 

standards. 
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Yet, to endorse a collective-user approach to countervailing platform 

power, it is important to recognize also that user governance has its problems. 

Community administrators and moderators may be arbitrary or even corrupt.299 

The basic form of user governance is also typically not one premised on equal 

political power.300 These weaknesses of user governance notwithstanding, there 

is good reason to believe the diffusion of the amassed platform power should 

take priority.301 Their tremendous power is “the central problem with the 

operation of the digital public sphere today.”302 

Crucially, devolving power to users does not require “relying on the self-

interested motivations of online communities to stem . . . dangerous content 

flows that appeal to those same communities . . . .”303 Some communities might 

be founded upon frankly antisocial, harmful, or even criminal goals.304 The 

prototype of platform federalism outlined below provides governance structures 

that deliberately account for this problem.305 

B. The Complementary Path of Public Options 

Public provisioning of social media services, sometimes offered under the 

public utility heading,306 is another path to countervailing platform power.307 K. 

Sabeel Rahman contemplates “a basic, ‘plain vanilla’ public option”;308 Ethan 

Zuckerman is ambitious about the civic innovation this could induce.309 Public 

options counter private platform power just as public parks create opportunities 

for speech that are not dependent on holding private real estate.310 Yet, as with 

public parks and private real estate, property holders might control the spaces 
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where people actually congregate,311 thus warranting other approaches. This is 

what countervailing platform power through collectively empowering users 

offers. But these avenues are not in contradiction. 

C. Passing Power Without Structures? Platform Interoperability and 

Unbundling 

Other scholars and would-be reformers have emphasized the role of 

antitrust and other competition-based remedies.312 Some proposals focus on 

stronger antitrust enforcement and doctrinal revision to break up platforms or 

subject acquisition to heightened merger review.313 Meanwhile, other proposals 

emphasize bringing competition into platforms’ walled gardens instead. This 

competition could be introduced through horizontal or vertical 

interoperability.314 Such avenues are also presented in terms of countervailing 

power. 

Horizontal interoperability (often simply “interoperability”) applies to 

different platforms. For instance, Instagram is interoperable with Facebook and 

Threads, but not with TikTok. Vertical interoperability, meanwhile, is within the 

platform. Other terms include middleware and unbundling. 

Platform unbundling would allow users to benefit from their extensive 

social networks present on dominant platforms such as Facebook without 

permitting concentrated power over the public sphere. Reformers would thus 

disaggregate platform functions: crucially, content hosting would be unbundled 

from curation and moderation—the “editorial layer”—and would instead be 

done by middleware.315 Where today users have only the options created by the 

platform itself, middleware would allow third-party providers to offer options to 

users. This proposed reform also seeks to empower users,316 but it pursues that 
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by creating a marketplace, “stimulating the creation of a competitive layer of 

companies offering middleware products.”317 

In other words, “[m]iddleware pushes control from a platform towards its 

users, specifically towards users as listeners.”318 As imagined by Francis 

Fukuyama and other proponents, however, the control that users exert with 

middleware is consumer choice. One immediate concern with this strategy is the 

risk of reconsolidation.319 Indeed, a world where platforms are circumscribed to 

hosting “would look much more like web search already does,” with Google 

commanding a dominant share.320 According to some scholars, structural 

separation as an antitrust remedy could prevent reconsolidation on a platform-

provided service.321 

A more dispersed market might indeed lower the stakes of the decisions 

taken by each middleware provider, and more options favor pluralism in the 

digital public sphere.322 But the product differentiation it could offer might still 

supply options shaped by the same broad economic forces that exist today. This 

is particularly likely to be the case if middleware providers are ad-supported or 

share advertising revenue with hosting platforms.323 This is a familiar argument 

in media law scholarship. C.E. Baker argued that “[t]he market cannot be 

expected to provide the audience what it wants” and thus advocated for public 

subsidies as well as “rules relating to the distribution of decision-making power” 

within media firms.324 The collective user empowerment this Article seeks 

comes under the latter heading; public options in social media, discussed above, 

are an example of the former. 

Even if a more dispersed market lowered the stakes and diversified options, 

middleware still aggregates individual users’ choices. Users might not be 

inclined or informed to make the decisions that effectuate the dispersal of power 
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that platform unbundling is designed to do. Much of what plagues privacy self-

management may also plague middleware.325 Likewise, just as individual 

decision-making in privacy cannot account for the horizontal relations, 

individual decision-making for middleware also cannot provide collective 

ordering.326 This suggests there should exist a mode of governance that is 

befitting of the social interests involved.327 

Levinson’s notion of pass-through power brings the hydraulics into view. 

Diffusion of government power to institutions does not end there, he observes, 

but often passes through them to the organized interests that effectively govern, 

such as political parties. If policy preferences are established outside state 

structures, institutions are doers, but not deciders.328 If applied to platform 

governance, the question becomes: do users decide? 

If platform-set defaults prevail, then power passes through users back to the 

new governors in setting policy.329 If that were not the case, because of a 

structural separation mandate,330 for instance, or even because a middleware 

provider successfully conquers the market, then the risk is that power will pass 

through users to some other new governors, re-entrenching platform power.331 

Pass-through power shows that increased competition might not produce 

the pluralism that scholars predict.332 If platforms compete for a pulverized 

market share but share a single set of policies, the concentration of political 

power over the public sphere will be reintroduced at the hands of the policies’ 

author. A lighter version of this has worried commentators, who were concerned 

with the prospect of Meta’s Oversight Board expanding to other platforms long 

before the entity established its European offshoot as a DSA out-of-court 

settlement body.333 

None of this means that more competition, interoperability, or unbundling 

is undesirable. And it does not suggest that antitrust enforcement or industry-
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specific remedies stand in opposition to countervailing power.334 Rather, the 

discussion should make clear that empowering users requires attention to the 

decision-making structures through which users exercise power. Section 230 

itself offers an example of what happens when attempts to put users in charge 

ultimately neglect structures. Although legislators had high hopes for user 

control—having written those aspirations into law—they were frustrated, and 

the envisioned user control instead of gave way to the amassment of power by 

the new governors.335 

The next Part offers a prototype that organizes and structures user 

countervailing power. The collective perspective it inaugurates alleviates many 

of the problems posed by self-management and provides the form of governance 

that commentators have called for in the parallel domain of data privacy.336 

           ⁂ 

The main projects for responding to platform power overlook a 

fundamental strategy in the public law repertoire: fight power with power. This 

Article offers collective user organizing as a means of countervailing platform 

power. This Part has laid the foundation and situated this move; the next Part 

explains how this reorganization of power finds support in First Amendment 

doctrine. Finally, the final Part will offer the Article’s prototype: platform 

federalism. 

V. 

ORGANIZING FOR PLATFORM POWER 

This Part offers a prototype for countervailing platform power through 

organizing user power. It provides a mechanism that diffuses platform authority 

so that users can collectively solve the predicament while protecting the 

independence of the public sphere. This prototype assumes platforms that are at 

least in part organized through user communities. This model might be modified 

for algorithmically based platforms such as TikTok and creator-based platforms 

like YouTube.337 Starting with platforms that include a community component 

helps visualize the countervailing power approach. Such platforms present the 

clearest case for borrowing a page from the structural constitution playbook: 

federalism.338 

 

 334. Cf. Pałka, supra note 314, at 1231–35 (explicating that regulation and competition can be 

complements). 

 335. See supra notes 30–33 and accompanying text. 

 336. See supra notes 326–328 and accompanying text. 

 337. See infra Part V.E. 

 338. Two excellent pieces engage federalism in platform governance. Abiri and Guidi use the 

frame for a different purpose: to reaffirm national content standards. Cf. Gilad Abiri & Sebastián Guidi, 

The Platform Federation, 26 YALE J. L. & TECH. 240 (2024). Kadri’s critique of juridical discourse 

around Meta’s Oversight Board ends with a call for platform federalism that mainly coordinates across 

platforms (inter‑platform), but his account is consistent with intra‑platform federalism and thus with the 

proposal here, which is informed by it. Cf. Kadri, supra note 333, at 197–203. 
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This discussion begins with an outline of the prototype. Though the 

framework draws on constitutional law principles, it makes no claim to popular 

sovereignty; users are not the people. Platform federalism does not seek to 

displace the people’s authority to regulate. Instead, it serves as a promising 

avenue for the more egalitarian governance of the online public sphere, a way 

out of the predicament presented by neutrality and responsibility. This Part first 

introduces platform federalism in action. It then addresses how to institute it in 

community-based social media, before briefly considering how the prototype 

might be adapted to other types of platforms. In the last Section, it discusses how 

regulation might propel platforms to enter into a bargain with users. 

A. A Prototype: Platform Federalism 

Platform federalism would divide governance into two levels roughly along 

the lines of federal and state levels of government in constitutional systems: 

platform and community. This allows for as many platform compacts—the 

platform equivalent of constitutions—as there are platforms. Different platforms 

and their communities could plausibly come to different arrangements.339 

As in federal systems, platforms themselves would wield some authority. 

This distinguishes this prototype for countervailing platform power from 

decentralized social media initiatives such as those collectively known as the 

Fediverse.340 The Fediverse refers to a network of federated servers that can 

communicate with each other using open protocols like ActivityPub. Users on 

different servers can interact with each other as if they were on the same 

platform. Popular Fediverse services include Mastodon, Pleroma, and PeerTube. 

Under the framework adopted here, despite its name, the Fediverse is better 

understood as a confederation rather than a federation. It lacks a central authority 

with demarcated powers, capable of supporting the whole system and enforcing 

a platform compact against renegade communities—capabilities that platform 

federalism explicitly provides. Ostrom argues that confederations historically 

proved unstable precisely because they lacked sufficient central authority to 

maintain system-wide coherence.341 For decentralized social media, this means 

that ActivityPub instances are disempowered to act collectively to address a 

renegade community, even when it violates the covenant that binds them.342 

Moreover, where decentralized social media faces operational challenges in 

 

 339. Cf. Kadri, supra note 333, at 199 (“[W]e might conceive of many possible regulations and 

regulators”). 

 340. See Alan Z. Rozenshtein, Moderating the Fediverse: Content Moderation on Distributed 

Social Media, 3 J. FREE SPEECH L. 217, 222–26 (2023). 

 341. See VINCENT OSTROM, THE MEANING OF AMERICAN FEDERALISM 7 (1991). 

 342. See Robert W. Gehl & Diana Zulli, The Digital Covenant: Non-Centralized Platform 

Governance on the Mastodon Social Network, 26 INFO., COMMC’N & SOC’Y 3275, 3288 (2022). 
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content moderation, federalism also allows for the pooling of resources and 

economies of scale in governance.343 

Platform federalism, however, aspires to have platform authority well 

demarcated and, to the largest extent possible, remove from platforms the 

discretionary judgment about what is or is not valuable content. Because 

platform federalism appreciates that there is political power in both electing 

values and specifying how those values apply to fact patterns,344 the goal is 

instead for platforms to make more limited determinations on specified 

categories of content, rather than deciding for themselves—even if they 

reference broad statements of principles and values as some platforms currently 

do. 

1. Constitutionalism Without the People? 

Two important caveats should be noted about the aims and agenda of 

platform federalism. First, the goal is not to offer a perfect solution to all 

problems in platform governance. Second, while it draws on federalism and 

constitutional law principles, the proposal does not claim popular sovereignty. 

The first caveat is that this proposal will not “solve all content moderation 

problems for all time.”345 Platform federalism is not an imagined utopia where 

each community lives by its own rules and conflict disappears. In fact, an 

important premise underlying this model is that platform governance cannot be 

solved anymore than politics can be solved. There will be disagreement about 

not only the “substantive norms that govern online speech,”346 but also the 

institutional delineations of how to settle them. Rather, the ambition is that such 

disputes will occur on firmer institutional ground and a more politically 

meaningful, democratic basis. 

The second caveat is that transplanting the public law of a particular 

jurisdiction or theoretical frameworks proposed by scholars would clearly not 

work. Platforms are clearly not governments and so important assumptions 

underlying such systems would not apply. Perhaps most crucially, while state 

and federal power might be structured differently, both are supposed to embody 

and enact self-government and popular sovereignty.347 Thus, “the Government 

of the Union is . . . a Government of the people.”348 To the extent that user 

communities can be said to be self-governing as a reflection of communities’ 

 

 343. See Yoel Roth & Samantha Lai, Securing Federated Platforms: Collective Risks and 

Responses, 2 J. ONLINE TRUST & SAFETY art. no. 171, 12 (Feb. 2024) (noting resource and other 

constraints). 

 344. See supra notes 87–91, 279–281 and accompanying text. 

 345. Douek, supra note 80, at 533. 

 346. Id. 

 347. See FEDERALIST NO. 46, supra note 13, at 294 (James Madison) (“The federal and State 

governments are in fact but different agents and trustees of the people, constituted with different 

powers.”). 

 348. McCulloch v. State of Maryland, 17 U.S. (4 Wheat.) 316, 404-05 (1819). 
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practices and organization, the same will not be true of platforms, which are 

incorporated businesses—typically Delaware corporations whose loyalties lie 

with shareholder welfare.349 

In this way, the proposal diverges from the constitutionalist model for 

federalism, which will require adjustments and suggest limitations. But that 

feature of platform federalism does not make it untenable as a federal model, as 

one objection might hold. Indeed, while embraced by constitutionalism, 

federalism has a tradition that predates it and under which different levels of 

government drew from separate, often conflicting sources of power.350 

A related objection would insist that structural constitutional law is entirely 

inapposite to the regulation and governance of a corporation. This, however, 

overlooks that corporate charters are part of the history of modern 

constitutions.351 Indeed, this corporate origin helps understand the phenomenon 

of written constitutionalism as one of continuity.352 

A more serious objection concerns the blistering criticism leveled against 

digital constitutionalism.353 The charge is that digital constitutionalism changes 

nothing of worth and coats platform rule with a discursive patina of 

legitimacy.354 This is a concern that must be addressed. The goal of this Article, 

however, is to transform the structures of platform power, precisely what the 

critics have faulted in digital constitutionalism. Still, critics are right to take 

exception with the democratic legitimacy that “constitutionalism” implies.355 

2. Regulation Coexists with Devolving Platform Power to Users 

Platform federalism therefore must disclaim popular sovereignty. Another 

phrase for the two parts of the constitution is “rights and votes,”356 which evokes 

 

 349. See Lina M. Khan & David E. Pozen, A Skeptical View of Information Fiduciaries, 133 

HARV. L. REV. 497, 503 (2019); Abby Lemert, Facebook’s Corporate Law Paradox, 17 VA. L. & 

BUSINESS REV. 43, 78–79 (2022). 

 350. In fact, the contribution of U.S. federalism is precisely in “integrat[ing] both federal and 

representational principles into a single model of republican governance.” Heinz Eulau, Polarity in 

Representational Federalism: A Neglected Theme of Political Theory, 3 PUBLIUS 153, 163 (1973). See 

DANIEL J. ELAZAR, EXPLORING FEDERALISM 124–25 (1987) (discussing pre-modern federal 

experiences); see also Anthony J. Bellia Jr. & Bradford R. Clark, The International Law Origins of 

American Federalism, 120 COLUM. L. REV. 835, 854–57 (2020) (surveying the international law origins 

of federalism as part of states’ right, under the law of nations, to enter treaties as a reflection of their 

equal sovereignties). 

 351. See Amar, supra note 282, at 1432–37 (describing how corporate charters of corporations 

were part of the colonial experience that paved the way to the Revolution). 

 352. Nikolas Bowie, Why the Constitution Was Written down, 71 STAN. L. REV. 1397, 1507 

(2019) (“[T]he charter constitutionalism of the Massachusetts Bay Company anticipated the written 

constitutionalism of the United States”). 

 353. See supra notes 124–129 and accompanying text (discussing digital constitutionalism). 

 354. See Rachel Griffin, Public and Private Power in Social Media Governance: 

Multistakeholderism, the Rule of Law and Democratic Accountability, 14 TRANSNAT’L LEGAL THEORY 

46, 75–76 (2023); Keller & Pereira, supra note 128, at 296. 

 355. See Keller & Pereira, supra note 128, at 299–300. 

 356. Levinson, supra note 114, at 1288. 
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the strong sense of legitimation that political participation and universal 

franchise can create.357 This is the reason why this Article does not call the 

governing document of platform federalism a constitution, but rather a compact. 

The question is not one of terminology, however. The substantive corollary of 

the limitation just described is that devolving platform power to users does not 

displace the people’s power to regulate. 

Users—described above as a platform Third Estate358—nonetheless do not 

represent the whole of any country’s society, much less of all the communities 

affected by platforms. Users and their platform federations may cause harm to 

other federations, to other users, and to people who are not social media users at 

all. Addressing this risk remains the province of legislation. This might well 

include targeted neutrality and responsibility frameworks. 

For instance, as mentioned before, platform responsibility might work well 

for regulatory goals that are within reach under the First Amendment. An 

example is regulation creating a prevalence-metrics compliance mechanism for 

child sexual abuse material (CSAM).359 Where the responsibility project fails is 

in its aspiration to tame platform power through indirect mechanisms that claim 

to avoid constitutional limitations on speech regulation. 

B. Platform Federalism in Practice 

An approximation of platform federalism in practical terms is Reddit. Its 

multi-level governance has been compared to federal systems.360 Yet Reddit is 

decidedly not a federation. Unlike protocol-based social media services, Reddit’s 

architecture does not prevent the company  from overriding community decision-

making or taking control over subreddits.361 But Reddit is more akin to a 

decentralized unitary state because it can unilaterally grant and seize 

authority,362 through code or any other means. That is exactly what it did after 

community administrators decided to limit access to the subreddits they manage 

in protest of Reddit’s decision to charge for application programming interface 

 

 357. Cf. David Singh Grewal & Jedediah Purdy, The Original Theory of Constitutionalism, 127 

YALE L.J. 664, 681–82 (2018) (reviewing RICHARD TUCK, THE SLEEPING SOVEREIGN: THE INVENTION 

OF MODERN DEMOCRACY) (describing popular sovereignty in terms of popular authorship and present 

consent). 

 358. See supra note 34 and accompanying text. 

 359. See supra note 265 and accompanying text. 

 360. See generally Vincent Marrazzo, The Federalists of the Internet? What Online Platforms 

Can Learn from Reddit’s Decentralized Content Moderation Scheme, 2023 NEB. L. REV. BULL.; Artur 

Pericles L. Monteiro, Anonymity, Identity, and Lies, 4 J. FREE SPEECH L. 551, 567 (2023). 

 361. Cf. Rozenshtein, supra note 340, at 225 (contrasting Reddit with the Fediverse, “where 

decentralization is a matter of architecture, not just policy”). 

 362. See WILLIAM H. RIKER, FEDERALISM: ORIGIN, OPERATION, SIGNIFICANCE 11 (1964) 

(providing classic definition of federalism in terms of constitutional entrenchment of different levels of 

government); cf. Hunter v. City of Pittsburgh, 207 U.S. 161, 178 (1907) (holding that a municipality 

does not enjoy constitutional protection from its parent state). 
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(API) access, disrupting third-party apps that many users favored.363 Reddit took 

over.364 Under platform federalism, that interference would be a redressable 

violation of the compact. Discord and Facebook Groups are other readily 

amenable cases.365 

1. Communities Are the Primary Decision-Makers 

User communities would be in charge of articulating and specifying 

principles and values. Communities are better positioned for those tasks. While 

platforms attempt to remain agnostic about goals, values, and norms366—and 

consequently rely on statements often devoid of substance367—communities can 

ground their decisions in the social purposes for which they were created. 

Hence, a community of professionals is likely to adopt strict standards 

reflecting the decorum that its members are supposed to show. Communities 

around interests will often have rules about what kind of content belongs there, 

and what content is “off-topic.” Another community might adopt policies that 

are not only about upholding its own civility norms, but also about which kind 

of content is deemed valuable, in that environment. 

Communities should have authority not only over content moderation but 

also over ranking and affordances. Reverse chronological ranking might be 

preferable for some communities, while others might choose other types of 

distribution.368 For instance, r/ChangeMyView, a subreddit where users post 

opinions specifically to invite disagreement, rewards those who engage with 

opposing views.369 Commenters are assigned “deltas” as points by the user who 

invited disagreement when they report a change in their opinion.370 That 

community might opt for ranking posts on the basis of deltas, prioritizing content 

by users who have been recognized for offering constructive criticism. Design 

 

 363. Michael Levenson, Thousands of Reddit Communities Stay Dark as Policy Protest 

Continues, N.Y. TIMES, June 23, 2023, at B3, 

https://www.nytimes.com/2023/06/20/business/media/reddit-moderators-api-protest.html. 

 364. Jay Peters, Reddit Takes Over One of the Biggest Protesting Subreddits, VERGE, July 20, 

2023, https://www.theverge.com/2023/7/20/23802370/reddit-over-reopens-subreddit-protest-male-

fashion-advice. 

 365. Cf. Jina Yoon, Amy X. Zhang & Joseph Seering, “It’s Great Because It’s Ran by Us”: 

Empowering Teen Volunteer Discord Moderators to Design Healthy and Engaging Youth-Led Online 

Communities, 9 PROC. ACM ON HUM.-COMPUT. INTERACTION 1 (2025); Tina Kuo, Alicia Hernani & 

Jens Grossklags, The Unsung Heroes of Facebook Groups Moderation: A Case Study of Moderation 

Practices and Tools, 7 PROC. ACM ON HUM.-COMPUT. INTERACTION (2023). 

 366. See Klonick, supra note 1, at n.306 (noting that Facebook standards applied globally 

“without differentiation along cultural or national boundaries”). 

 367. Evelyn Douek, The Meta Oversight Board and the Empty Promise of Legitimacy, HARV. J. 

L. & TECH., 373, 414-33 (2024) (discussing Meta’s Oversight Board’s formalistic approach). 

 368. NARAYANAN, supra note 47, at 9–12 (providing stylized description of the subscription, 

network, and algorithmic models of content distribution). 

 369. See SHAGUN JHAVER, PRANIL VORA & AMY BRUCKMAN, GEOR. INST. OF TECH., 

DESIGNING FOR CIVIL CONVERSATIONS: LESSONS LEARNED FROM CHANGEMYVIEW (2017). 

 370. See Rules, r/ChangeMyView, REDDIT (Feb. 2023), 

https://www.reddit.com/r/changemyview/wiki/rules/ (last visited Feb. 27, 2023). 
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tweaks may also prove valuable for communities. r/AskHistorians relies on 

flairs, “a coloured line of text adjacent to the username,” to allow users to quickly 

identify those who have been privately verified as professional historians.371 

2. Which Communities? 

As noted, platform federalism assumes a network at least in part constituted 

through user communities. On Facebook, user communities are the Facebook 

Groups.372 On Reddit, subreddits are the user communities.373 X also has 

Communities,374 though these seem to play less of a role. “Community” here is 

neither a reference to the entire user base nor to a social community. 

Though the model can be partially adapted to that effect,375 the platform 

federalism prototype is not designed to account for communities not constituted 

as user communities. This allows the prototype to maintain borders more easily, 

as the constituents of a community are its member users. The alternative would 

raise complications about who should count as a member and how communities 

could be represented at the federal level. 

3. Enumerated Platform Powers 

A platform compact would establish what action could be taken at the level 

of the platform, assigning it enumerated powers. Only communities can answer 

which powers a platform should have. Communities on different platforms are 

likely to develop their own versions of the enumerated “federal” powers. A basic 

outline can nevertheless be drawn. 

Given the goal of reining in platform power, one intuitive approach would 

be to limit platform-level governance to moderating unlawful content. Since 

unlawful content is, by definition, content that no user may post and no 

community may host, one might think that restricting platforms to this task 

would neutralize their power. That would be both too much and too little, 

however. It would be too much because some illegal content will be better 

determined at the community level. For instance, defamation claims between 

users of the same community would be better adjudicated by members of that 

community. It would be too little because some policy violations that might not 

 

 371. Sarah A. Gilbert, “I Run the World’s Largest Historical Outreach Project and It’s on a 
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r/AskHistorians, 4 PROC. ACM ON HUM.-COMPUT. INTERACTION 19:1, 19:6 (2020). 

 372. Groups, FACEBOOK: HELP CTR., 
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https://support.reddithelp.com/hc/en-us/articles/204533569-What-are-communities-or-subreddits. 
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 375. See infra Part V.E. 



2026] COUNTERVAILING PLATFORM POWER 653 

rise to the level of illegality might be better or only identified376 and addressed 

through signals that would not be available to communities. An example is 

policing coordinated inauthentic behavior or information operations.377 

Tellingly, a recent study of content moderation practices and challenges in 

decentralized social media recommended centralizing “some critical moderation 

functions,” including coordinated manipulation, while noting it was a 

controversial suggestion among proponents of federation.378 

Platforms can make a determination about child sexual abuse material 

(CSAM) without the need for additional context. But there is a separate, 

peremptory reason to have CSAM be adjudicated at the platform level: a 

platform has a statutory duty to report such content in which knowing 

distribution is unlawful.379 Platforms also have to comply with Section 512 

requirements to benefit from its safe harbor from copyright claims.380 Liability 

might fall on platforms regardless of whether communities would be better 

situated to assess some complaints. 

Platform powers over unlawful content also need not be all or nothing. For 

instance, to use Bamberger and Mulligan’s content moderation subfunctions,381 

platforms could be responsible for the identification of defamatory content but 

not for its application and resolution. Platforms could handle external 

notifications against defamatory content but forward them to communities for 

determination and appropriate action. They could also deploy classifiers to flag 

content and put it in a queue for verification and action by community 

moderators, as Reddit, Facebook, and Discord have done.382 

The platform compact should also address what kind of legal content is 

unacceptable under platform-wide policies. Hate speech would be an example. 

Granted, hate speech is unprotected speech in most countries, while that is 
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notoriously not the case in the United States. But platforms generally abide by 

hate speech policies that are stricter than what the law provides.383 The platform 

compact might provide for stricter policies in this and other domains, reflecting 

the communities’ judgment about appropriate content. 

4. Platform Enforcement Against Community Misgovernance 

Platforms would also take action against renegade communities—that is, 

communities that fail to take action on content proscribed by the platform 

compact. The compact could establish increasing levels of intervention, such as 

direct platform-level content intervention, warnings for compact infringements, 

and temporary platform supervision after repeated infringement, suspensions, 

and bans. This could both curb the extent of the discretion platforms enjoy and 

encourage communities to police themselves to avoid federal intervention. 

Platforms already adopt this strategy toward community content. Discord 

has discovery guidelines that establish criteria for servers to be featured when 

users are searching for communities.384 Facebook uses a Group Quality indicator 

to make decisions about ranking group content, requiring posts to be approved 

by group moderators or disabling groups.385 Reddit’s enforcement actions 

against subreddits, the most well studied, are chapters in internet history; its 

“quarantines are . . . an opportunity for subreddit moderators to clean up their 

communities, to prevent their community’s content from seeping into the larger 

platform.”386 

Comparative federalism offers other options and perspectives. For instance, 

community misgovernment may be addressed not just through bans, as the 

platforms have done, but also with alternatives that target the administrators but 

seek to preserve the community otherwise intact, saving its accumulated content 

and sparing faultless members. Federal systems like Brazil’s, which generally 
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proscribe union intervention on state government, still provide for federal 

takeover mechanisms premised on state dereliction of constitutional duties.387 

Such actions can be fraught with error.388 Moreover, platforms may abuse 

this power to encroach on community autonomy, as Reddit did when it 

suspended protesting subreddits.389 Under platform federalism, the compact 

would establish the circumstances for such action and provide communities with 

relief mechanisms. 

5. Adjudicating Federal Disputes 

Federal systems require an adjudication mechanism for disputes about the 

appropriateness of the action of either level of government. Platform federalism 

can rely on dispute-resolution mechanisms established by the platform compact, 

as well as on judicial adjudication. 

The compact can create a mechanism that includes platform and 

community representatives, or designate an existing mechanism external to the 

platform. For instance, Meta’s Oversight Board could be tasked with 

adjudicating Facebook Groups disputes. The design of any dispute-resolution 

mechanism would require careful attention, as adjudication could help sustain 

and refine the compact, but it could also erode it. As with other design questions, 

an appropriate institutional arrangement will need to be responsive to the 

demands and concerns present during the bargaining process to set up the 

platform compact, to which the next Section turns. 

At any rate, a collective perspective is helpful here as well. Commentators 

often note that adjudication is not a viable mechanism in platform governance, 

given the volume of content that could be subject to review.390 Platform 

federalism enables adjudication to play a part in platform governance by 

aggregating disputes around communities, which are typically a fraction of the 

number of active users. For instance, in 2020, Meta cited Facebook Groups 

figures in the order of “tens of millions,” compared to 1.8 billion users active on 

those communities worldwide; it also stated that “more than 70 million” were 

involved in running groups.391 
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Catalan Independence: The Application of Federal Coercion, in FEDERALISM AND NATIONAL 

DIVERSITY IN THE 21ST CENTURY (Alain-G. Gagnon & Arjun Tremblay eds., 2020). 
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Fixing the Problem, TECHCRUNCH (June 24, 2025), https://techcrunch.com/2025/06/24/facebook-

group-admins-complain-of-mass-bans-meta-says-its-fixing-the-problem/. 

 389. See Peters, supra note 364. 

 390. Cf. Kyle Langvardt, Can the First Amendment Scale?, 1 J. FREE SPEECH L. 273, 293 (2021). 
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NEWSROOM (Oct. 1, 2020), https://about.fb.com/news/2020/10/supporting-online-communities/. 
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C. Creating and Amending the Compact 

The discussion so far has assumed a platform compact already in operation 

and illustrates what multilevel governance that enables countervailing power 

could look like. But the making and amending of the compact are serious and 

complex constitutional questions for platform governance. Although federalism 

may provide a scaffold, this process will benefit from other strategies scholars 

have proposed for platform governance, such as citizens’ assemblies392 and 

platform unions.393 While a fully specified design framework is beyond the scope 

of this discussion, an outline will still be helpful for understanding the prototype 

put forward in this Article. 

1. Voice: Cross-Community Deliberation 

Federal systems often involve state representation in constitutional 

conventions394 and subjecting amendments to some sort of state approval (for 

example, ratification).395 But platforms typically allow users to be members of 

more than one community, complicating community representation. Assigning 

each community one or more representatives would also create incentives for 

manipulating results by artificially changing the number of communities or 

users. Platform federalism may instead rely on citizens’ assemblies to create and 

amend the compact.396 

Assemblies could, in theory, be structured to reflect community 

representation—for example, by apportioning participation according to the 

number of active users in each community. But it may be more appropriate to 

organize them in a way that reflects platform-wide user demographics instead. 

Although this is a departure from how state federalism operates, it does not 

detract from the overall project—which is based not on the idea of community 

consent. Rather, it advances a framework to diffuse platform power and 

empower users. 
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PRESSURE (2021), https://www.belfercenter.org/publication/towards-platform-democracy-

policymaking-beyond-corporate-ceos-and-partisan-pressure. 

 393. See generally Charlotte Garden, Platform Unions, 108 MINN. L. REV. 2013 (2024). 

 394. Cf. RIKER, supra note 362, at 12 (positing that a federal bargain between parties is the 

essence of federalism). 

 395. Cf. RONALD L. WATTS, COMPARING FEDERAL SYSTEMS 161–62 (3d ed. 2008). 
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Platform federalism can benefit from citizens’ assemblies without dwelling 

on grandiose aspirations for the elimination of societal conflict through 

deliberation, and with some mitigation against co-optation risks. An earlier 

fixation with citizens’ assemblies and mini-publics has now given way to 

questioning and less ambitious proposals.397 Rather than supplanting politics, 

such mechanisms are now offered as complements to political processes that feed 

them high-quality insight398 or as narrowly administered complements to 

particular problems in democratic institutions.399 Assemblies under platform 

federalism are just instruments in enabling collective user organization. 

2. Platform-Users Collective Bargaining 

But there is still something missing from the constitutional parallel the 

Article has drawn thus far: how are platform interests represented? State and 

federal interests are typically represented in constitution-making processes.400 

Mini-publics allow user communities to engage in the making and amending of 

the platform compact. But while constitutional convention members may speak 

on behalf of both state and federal interests, users cannot. So, the platform 

assembly is missing the platform (or federal) perspective. Yet it would be bizarre 

to have platform companies’ representatives be a part of those spaces. A better 

approach would be to preserve the integrity of users’ assemblies and have 

platforms engage in a different type of exercise with the resulting collective user 

demands: bargaining. Charlotte Garden’s discussion of platform unions is highly 

informative here.401 

Garden’s vision for collective bargaining offers important insight and is 

similarly grounded in countervailing power.402 Under the model of platform 

unions, the object of the negotiation would be the terms of use, privacy policies, 

and even the content policies—the equivalents of the negotiated labor 

 

 397. Cf. Andre Bächtiger, John S. Dryzek, Jane Mansbridge & Mark D. Warren, Deliberative 
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Bächtiger, John S. Dryzek, Jane J. Mansbridge, & Mark Warren eds., 2018) (discussing first- and 

second-generation deliberative democracy proposals). 

 398. See CRISTINA LAFONT, DEMOCRACY WITHOUT SHORTCUTS: A PARTICIPATORY 

CONCEPTION OF DELIBERATIVE DEMOCRACY 135–36 (2019). 

 399. See generally Samuel Bagg, Sortition as Anti‐corruption: Popular Oversight Against Elite 

Capture, 68 AM. J. POL. SCI. 93 (2024); see also Nicole Curato & Marit Böker, Linking Mini-Publics to 

the Deliberative System: A Research Agenda, 49 POL’Y SCIS. 173, 186–87 (2016) (arguing mini-publics 

may have a role in a systemic understanding of democratic deliberation). 

 400. Cf. Jon Elster, Forces and Mechanisms in the Constitution-Making Process, 45 DUKE L.J. 

364, 378–79 (1995). 

 401. Garden, supra note 393 (drawing on labor unions to propose user collective bargaining in 

platform regulation); see also Sari Mazzurco, Democratizing Platform Privacy, 31 FORDHAM INTELL. 

PROP., MEDIA & ENT. L.J. 792 (2021) (proposing an industrial democracy framework for users to 

counteract platform hegemony over processing of personal information). 

 402. See Garden, supra note 393, at 2061 (“[P]latform users are individually powerless to 

influence their treatment by platforms—but collectively powerful.”). 
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contract.403 Yet much authority lies in the judgment of how the policies apply.404 

And such documents would require frequent revisions, sometimes because of 

emerging events that require a response, possibly outside of the timeline of 

protracted contract negotiations. Platform federalism provides a structure that 

allows users not just to set user-platform exchange terms but also to become 

governors themselves. 

3. Exit: Collective Data Portability 

Collective organization endows users with institutional structures they 

currently lack. This allows users to come to their own decisions and solve 

coordination problems that are currently solved by platforms, thereby amassing 

political power. It provides them with mechanisms to take the seat of the “new 

governors.” It also allows users to bargain with platforms about what kind of 

services they want and on what terms. This latter aspect stands for “voice” in 

Albert Hirschman’s terms, which Jack Balkin articulated for platform 

governance.405 Where Balkin discusses end-users’ individual choices, 

countervailing platform power gives them collective voice and exit options.406 

Collective organization bolsters users’ voice and “other sources of power” 

that users may muster, such as “strikes, consumer boycotts, and the like.”407 

Reddit’s API protests are one example of a collective exercise of user voice that 

platform federalism would protect.408 

Exit is trickier. The limitations of individual exit are made evident in the 

Twitter diaspora after its acquisition. Each user is disincentivized from leaving 

the platform and missing out on its (diminished) utility until a critical mass 

leaves. That is a challenge known to plague individual rights to data portability: 

it requires “many individuals . . . to act in lockstep.”409 This raises a clear 

coordination problem.410 Users may scatter across platforms. Users with high 

followings stand to lose what they might have taken years to build. And yet a 

model that allows such users to take their audiences with them has complications. 

One important question is privacy: when a user exits to another platform, that 

user’s individual choice seems insufficient to allow them to take their followers’ 

 

 403. Cf. id. at 2062. 

 404. See supra Part III.B.3. 

 405. See Jack M. Balkin, Free Speech in the Algorithmic Society: Big Data, Private Governance, 

and New School Speech Regulation, 51 UC DAVIS L. REV. 1149, 1199–200 (2018) (citing ALBERT O. 
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decreased.” HIRSCHMAN, supra note 405, at 41–42. 

 407. Garden, supra note 393, at 2095. 
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data with them. The tragedy then is that the more restricted data portability is, 

the less plausible Hirschman’s exit becomes. 

Under platform federalism, collective data portability can significantly 

mitigate coordination problems.411 Communities can deliberate about exit 

options and avoid a pulverized diaspora. Collective decision-making also helps 

address privacy concerns. For example, consider a Twitter user who chose to 

leave for Bluesky having their data ported to Gab because of a single contact on 

their network. If communities make this decision, there is more reason to think 

they will be aligned with what community members want, and members could 

still opt out without making the whole project of portability infeasible. Compare 

that with what taking user rights seriously in portability entails from an entirely 

individual perspective: Users could have an on-off toggle for any portability, 

which leaves them vulnerable to Bluesky-Gab situations like the one just 

described. If users are instead to opt in to each instance of portability, they will 

face the same decision fatigue that plagues cookie consent banners. 

Collective decision-making is crucial to the platform federalism bargain 

because it makes the option of exit credible. It helps users assert some leverage 

in their negotiations with platforms. Even if the entire user base does not leave 

the platform—an act requiring a degree of coordination that is unlikely, except 

in the most extraordinary circumstances—communities may still coalesce into 

meso-level groupings that do. This perspective also illuminates an important 

mechanism for addressing irreconcilable differences across communities. For 

instance, if a community is responsible for considerable, asymmetrical costs to 

platform operation, threatening the equilibrium set by the compact, other 

communities may vote to remove it. The evicted community and its members 

could still find another platform. 

D. Striking the Platform Federalism Bargain 

There is no uniform compact for platform federalism. Different 

communities and platforms are likely to reach different bargains and hence 

different compacts. The important issues for both users and platforms will vary. 

This Section nonetheless addresses some feasibility objections and briefly 

discusses what may be expected in the negotiation process. 

1. Platforms’ Interests in Content Policies and Distribution, and UX 

If platforms’ interests are judged by their current content regulation 

preferences, it may appear that any devolution of power to communities that 

implicates the abrogation of platforms’ content policies (for 

example, “defederalizing” nudity policies) would constitute a concession and 

 

 411. Cf. Gabriel Nicholas, Taking It with You: Platform Barriers to Entry and the Limits of Data 

Portability, 27 MICH. TECH. L. REV. 263, 287 (2021) (defining “collective portability: the ability for 

users to easily transfer their data to another platform in its original unit and alongside other users they 

used it with”). 
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hence a contested point in negotiation. It is true that some areas may indeed be 

more sensitive to platforms, particularly due to advertiser pressure for brand 

safety.412 Yet much will likely be irrelevant to platforms. In fact, it might be in 

platforms’ interest to extricate themselves from content policies. 

Put bluntly, relieving platforms of the burden of content-ranking and 

content-removal decisions allows them to profit without having to care about the 

public sphere. In fact, a version of this is what platforms have advocated for a 

long time. They positioned themselves as technology companies, not media 

companies.413 That incorrect account was, of course, convenient.414 So, a skeptic 

could say, is the discourse of platform federalism. 

Yet the objection is overstated. First and foremost, the strategies for 

countervailing platform power that this Article discusses assume companies still 

run platform operations, which entails costs. Different proposals might indeed 

save platforms more or less money, for instance, by allowing them to spend less 

on content moderation line workers. That is likely to be a highly litigated 

negotiation point. 

Second, divesting platforms of political power would also serve their 

interests in a different way. If companies think that involvement in politics is bad 

for business, then extricating themselves from the politics of content governance 

could be wise for business. Congress summons executives to testify about 

content moderation controversies. This amps up the regulatory pressure they 

face. Negative publicity can harm platforms too, by driving away advertisers and 

degrading stock prices.415 If platforms could plausibly argue that the problem is 

out of their hands, their exposure could decrease. One might say that platforms 

could scapegoat users. 

Changes to content distribution and user experience (UX) are more likely 

to implicate platforms’ interests. Optimization priorities in social media 

recommendation systems can be much more consequential to platforms’ bottom 

lines than policies on acceptable content. Julie Cohen contrasts platforms’ 

content moderation pledges to their reluctance “to allow interrogation of 

underlying practices of optimizing for immoderation in the first place,”416 and 

Jack Balkin describes content moderation as the fire department that fights 

content amplification’s arsonists.417 UX must also be considered; Arvind 
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Governance, INTERNET POL’Y REV., July 11, 2023. 

 413. See Balkin, supra note 405, at 1183. 
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Narayanan has argued that TikTok’s success owes more to the fluidity of 

scrolling through short videos than to magically superior ranking algorithms.418 

2. Platform Federalism’s Operation Costs 

Content distribution and UX are likely to matter more to companies 

because they affect platform revenue. However, discharging the powers that the 

platform compact assigns to the platform will also create costs. Yet some 

arrangements could reduce them, at least in some areas. 

If communities are devolved power and engage in moderation themselves, 

the platform side of the ledger will look better. The volunteer work of user 

moderators is indeed a relevant question for platforms like Reddit.419 Companies 

could also reduce costs in other ways. If procedural justice approaches to 

platform governance are right,420 then the decision-making legitimacy that 

community moderation provides should help promote adherence to content 

policies. But there will be other areas where platform costs will not come down; 

one example is platform safety that requires sophisticated knowledge about 

global cybersecurity threat actors.421 

E. Potential Modifications 

Though platform federalism assumes community organization, 

modifications to the model are possible. For instance, on creator-based platforms 

like YouTube and TikTok, creators themselves could take the place of user 

communities. This would bring the model closer to a traditional labor law model 

of bargaining.422 Creators need not be expected to speak on behalf of their 

followers. Two options are then possible. One option is a triad format in which 

followers, creators, and platforms bargain, which would certainly add 

complexity to negotiations. Another option would be to leave followers out of 

the bargaining entirely and rely on platforms and creators to account for the 

effects on “regular users.” This model offers much less in terms of countervailing 

power; under it, regular users have at most consumer choice. Yet it might still be 

worthwhile as a mechanism for diffusing platforms’ concentrated political 

power. 
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Characterizing TikTok as a creator platform is certainly a simplification. 

Its allure is that anyone can create videos that go viral. The line between content 

consumers and creators, although real, is not rigid. TikTok is often described as 

an overwhelmingly algorithmic platform, although user following still plays a 

role.423 Algorithmic distribution is not inconsistent with platform federalism. 

Each community can deliberate about ranking within its space, and communities 

across the platform can deliberate about user feed ranking.424 The problem is that 

platforms like TikTok lack community components on which platform 

federalism relies to organize countervailing power. Mini-publics can still help, 

though they will be subject to the limitations discussed above. 

Other proposals may aid in modifying the platform federalism model. For 

instance, Weyl and colleagues’ “prosocial media” proposal offers another 

thoughtful alternative that uses a variety of systems, including language models, 

to bridge perspectives across communities.425 Their model envisions content 

labeling with “social provenance” to indicate which communities a piece of 

content bridges or balances, creating an environment where users encounter 

diverse perspectives through algorithmic curation. This may lead to the 

devolution of power from platforms to users. Yet while users are sorted into 

communities based on shared attitudes, the model depends primarily on 

individual user deliberation in response to algorithmically curated community 

inputs rather than collective discourse. 

F. How Do We Get There? 

1. Through Regulatory Subsidies 

While platforms have portrayed themselves as natural products of 

technological evolution and market forces, legislation underwrites their current 

governance authority—particularly Section 230.426 Indeed, it is now well-

accepted that “[l]aw played . . . a significant role in Silicon Valley’s rise and its 

global success . . . .”427 Even after Moody,428 this legal shield remains important 

by enabling platforms to avoid debilitating litigation costs that might otherwise 

make their business models unsustainable.429 
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If Section 230 immunity represents a regulatory subsidy beyond what the 

First Amendment requires,430 it can legitimately be conditioned on platforms 

adopting governance structures that redistribute some of their power to users.431 

2. Platforms’ Own Accord 

Using regulatory subsidies to create countervailing power depends on 

whether platforms deem the incentives worth the cost in loss of authority. One 

way to look at this is that platforms would give up political power in exchange 

for preserving liability protections, which are often depicted as economically 

existential.432 

But there is another way to look at the question, one where platforms really 

have nothing to lose. From the skeptic’s perspective, again,433 countervailing 

platform power discourse would allow platforms to profit unburdened by any 

concern for the public. The costs may be overstated and, under platform 

federalism, would depend on the bargain struck for the platform compact. But 

from this perspective, platforms might voluntarily adopt the proposal. 

Although one could certainly argue that divesting from power—as called 

for in this Article—is in the platforms’ own interests, the platforms have been 

quite averse to such risk-taking. Consider, for instance, Meta and its Oversight 

Board. The company was willing to spend hundreds of millions of dollars to 

create and fund the board’s operation. It invested heavily in the project, which 

CEO Mark Zuckerberg described as establishing “[a] structure, almost like a 

Supreme Court, that is made up of independent folks who don’t work for 

Facebook, who ultimately make the final judgment call on what should be 

acceptable speech.”434 Critics rightly noted that the Board created a perfect 

scapegoat for Facebook.435 Still, the company practically limited the Board’s 
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binding authority over the fraction of cases it is capable of hearing from a sea of 

user appeals. As a consequence, Meta is unilaterally left to apply its decisions to 

similar cases; broader considerations are just recommendations that Meta must 

respond to but need not adopt.436 And that is not to mention that much else is 

completely outside of the Board’s authority, like content ranking, platform 

design and affordances.437 Even though the company went to great pains to hand-

pick the Board’s members,438 and has invested so much in it, both materially and 

discursively, it still would not cede power. The company still wanted to be in 

control.439 

In short, even though platforms could benefit from voluntarily forgoing 

authority, they are unlikely to embrace the uncertainty that countervailing power 

would create absent changes to their incentive structures. 

3. Through a Regulatory Mandate 

The most forceful option would be to mandate a framework like platform 

federalism or countervailing power modifications of it. Some prudential and 

doctrinal reasons argue against this path. 

Prudentially, the platform buy-in that the regulatory subsidies approach 

would entail would smooth the jump-starting of the model. If platforms choose 

to adopt platform federalism (or a modified version), they are less likely to adopt 

an obstructionist stance. Platforms that decide not to embark on it are also less 

likely to oppose it. 

Doctrinally, a mandate would veer into uncharted waters. Leveraging 

regulatory subsidies explores the room left by the Moody Court in its reliance on 

cases such as PruneYard Shopping Center v. Robins and Turner Broadcasting 

System, Inc. v. FCC.440 However, a mandate would go further. The access 

requirement in PruneYard prevented shopping mall owners from suppressing 

reasonable petitioning on their grounds, but it did not foreclose the use of their 

real estate for any expressive purpose.441 Because shopping malls are rarely in 

the business of speech, that was not a question in PruneYard. It was in Turner, 

and the mandate upheld there did not go as far as a mandate would in the context 

of social media. While cable operators were required to use some of their channel 

capacity to carry broadcasters, they still retained authority over the remainder.442 
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This is by no means a full doctrinal analysis. Platform federalism could try 

to account for this. For instance, a mandate might preserve some spaces where 

platforms have full authority, akin to federal districts in federal systems.443 Still, 

a mandate would present risks that could undermine the project. 

VI. 

CONCLUSION 

The new governors control social media. This is political power. Their 

decisions may have deformed the public sphere, reflected deep pathologies that 

are older, or both. One thing is certain: they are the ones who decide. Most people 

recognize this as too much power, and they are correct. The legal protections that 

helped elevate platforms were justified as serving users. They should now be 

reoriented to serve the many rather than entrench the rule of the few. 

Yet platform rule endures because it seems inevitable. One reform project 

finds it easier to fantasize about an ungoverned social media than to design 

another form of governance. The price of the other project’s program for better 

governance is acquiescence to platform command. This Article rejects that 

choice. Neither project will overcome the central problem of the digital public 

sphere: the concentration of political power. 

A more democratic order for social media begins not with the question of 

how platforms should govern, but who should govern. This Article has offered a 

prototype for that arrangement: it has defended platform federalism not as a 

panacea, but as a way to conquer platform power by dividing it. 
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This paper empirically analyzes the result of TransUnion by 

analyzing over 570 cases before and after the decision. It considers 

data privacy cases with statutory private rights of action for the three 

years preceding and succeeding TransUnion, from 2018 to 2024. This 

study found that there was a difference in the overall rate of success of 

establishing Article III standing pre- and post-TransUnion, with a 

drop in the rate of judges finding a concrete injury in fact from 63% to 

57%. This study also highlights the disparate approaches taken by 

different circuits in interpreting and operationalizing the TransUnion 

analysis. Additionally, this study found that different statutory causes 

of action have had varying rates of success before and after 

TransUnion. Finally, this empirical study further demonstrates the 

relationship between the success rate of asserting standing and the 

selection of the analogous historical harm. In addition to its empirical 

analysis, this paper identifies key potential considerations for 

legislators aiming to craft statutes for new data privacy harms and 

litigants seeking to assert claims in federal courts. 
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I. 

INTRODUCTION 

In 2021, after the TransUnion LLC v. Ramirez Court detailed requirements 

for litigants seeking to sue in federal court,1 scholars wondered if the Court took 

“a sledge hammer to . . . statutory damages” 2  and “gut[ted] privacy law 

enforcement,”3 and questioned what standing means after TransUnion.4 This 

case was criticized for limiting Congressional powers to draft legislation and 

potentially narrowing plaintiffs’ ability to find relief in federal courts for a wide 

range of harms.5 

In order to bring a lawsuit in federal court, plaintiffs must prove that they 

have met the standing requirement derived from Article III of the Constitution, 

which requires that the federal judicial power only extend to “cases or 

controversies.”6 This doctrine has emerged over the past century, as legislatures 

“created many new novel and expansive causes of action that in turn have 

required greater judicial focus on the requirements of Article III.”7 Although the 

Court has further articulated the contours of the standing doctrine, data privacy 

cases raise special considerations, particularly after TransUnion, which has been 

interpreted to apply stricter constraints on standing because of its requirement 

that an intangible harm be “closely related” to a harm traditionally recognized 

by the courts.8 However, many data privacy harms have not been traditionally 

legally cognizable outside of statutory recognition.9 Instead, federal and state 

legislatures have drafted privacy protection statutes that range from coverage on 

specific sectors to wide-ranging protection.10 Because these new statutory causes 

of action are sometimes untethered from harms traditionally recognized by the 

courts, plaintiffs may be unable to access federal courthouses if they are not able 

to meet the Article III standing requirements after TransUnion. 

 
 1. TransUnion LLC v. Ramirez, 594 U.S. 413 (2021). 

 2. See Mike Masnick, Did the Supreme Court Just Take a Sledge Hammer to Copyright’s 

Statutory Damages, TECHDIRT (June 30, 2021), https://www.techdirt.com/2021/06/30/did-supreme-

court-just-take-sledge-hammer-to-copyrights-statutory-damages/. 

 3. Theodore Claypoole, Did the US Supreme Court Just Gut Privacy Law Enforcement?, 

LEXOLOGY (July 1, 2021), https://www.lexology.com/library/detail.aspx?g=08d27f04-183c-4521-

b67f-e0d369270d63. 

 4. Erwin Chemerinsky, What’s Standing After TransUnion LLC v. Ramirez, 96 N.Y.U. L. 

REV. ONLINE 269 (2021). 

 5. See, e.g., Lauren Young, How Detrimental is TransUnion v. Ramirez, Really? 

Understanding the Impact on Environmental Law, 99 WASH. L. REV. 1435 (2024). 

 6. See Lujan v. Defs. of Wildlife, 504 U.S. 555, 559–61 (1992). 

 7. TransUnion LLC v. Ramirez, 594 U.S. 413, 428 n.1 (2021); Daniel J. Solove & Danielle 

Keats Citron, Standing and Privacy Harms: A Critique of TransUnion v. Ramirez, 101 B.U. L. REV. 

ONLINE 62, 62 & n.3 (2021). 

 8. TransUnion, 594 U.S. at 417. 

 9. Danielle Keats Citron & Daniel J. Solove, Privacy Harms, 102 B.U. L. Rev. 793, 796 & n.6 

(2022). 

 10. See infra Part II. 
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To investigate whether TransUnion affected data privacy litigation and 

opportunities for litigants to meet the standing requirement, this paper conducts 

an empirical analysis of data privacy cases before and after TransUnion. While 

two other studies conduct an empirical analysis on standing cases, the first 

focuses on the time from 2000 to 2020, which predates the TransUnion 

decision,11 while the second only considers cases between 2021 and 2023 and 

does not focus on statutory causes of action. 12  This study builds on those 

analyses by incorporating additional metrics, analyzing the success of certain 

“analogous harms” arguments raised in response to TransUnion’s history 

requirement, and examining TransUnion’s impact on the success rates, by 

comparing cases from before and after the decision. 

In Part II, this Note reviews federal and state data privacy legislation that 

grants private individuals the right to sue. Part III of this Note outlines the 

evolution of standing doctrine, highlighting both the doctrinal changes following 

TransUnion and the interaction of standing doctrine with data privacy. Part IV 

presents the novel results of an empirical study regarding litigants’ success in 

establishing standing for data privacy cases featuring statutory causes of action 

both pre- and post-TransUnion, to understand TransUnion’s impact in such 

cases. The study and coding of over 579 cases looked at the usage and success 

rates of different statutory causes of action and their analogous historical harms 

and found that there was: (1) a drop in the rate of judges finding a concrete injury 

in fact from 63% to 57% after TransUnion, (2) a divergence in circuits’ 

implementation of TransUnion and the rigor of their historical harm analysis, (3) 

variation in the success rates of different statutory causes of action before and 

after TransUnion, and (4) a relationship between the success rate of asserting 

standing and the selection of the analogous historical harm. 

II. 

DATA PRIVACY LEGISLATION 

As data privacy concerns grow, both the federal and state governments 

should theoretically create legislative solutions to protect privacy. The federal 

government has neither a singular comprehensive privacy law nor a unified 

privacy enforcement agency. Instead, federal statutes cover discrete topics such 

as children’s privacy, 13  financial privacy, 14  health privacy, 15  government 

 
 11. Christopher Muhawe & Masooda Bashir, Privacy as Pretense: Empirically Mapping the 

Gap Between Legislative & Judicial Protections of Privacy, 2023 ILL. J.L. TECH. & POL’Y 257 (2023). 

 12. Noelle Wilson & Amanda Reid, Intangible Harms, Tangible Consequences: Analyzing the 

Impact of TransUnion on Standing to Sue for Data Breach, 90 MO. L. REV. 477, 509–10 (2025). 

 13. Children’s Online Privacy Protection Act, 15 U.S.C. §§ 6501–06. 

 14. Fair Credit Reporting Act, 15 U.S.C. §§ 1681–1681u. 

 15. Health Insurance Portability and Accountability Act of 1996, Pub. L. No. 104–191, 110 Stat. 

1936 (1996) (codified as amended throughout Titles 18, 26, 29, and 42 of the U.S.C.). 
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records, 16  robocalls, 17  and others. 18  This patchwork approach to privacy 

legislation and enforcement leaves states and private actors to fill the gaps. 

As of June 15, 2026, twenty-two states have passed comprehensive data 

privacy laws in the United States, beginning with California’s Consumer Privacy 

Act (CCPA) in 2018. 19  States also have laws that target specific privacy 

concerns, from Illinois’s Biometric Information Privacy Act (BIPA) that targets 

biometric data usage20 to specific sections of New Hampshire’s, New Jersey’s, 

and Maryland’s consumer privacy legislation that have special requirements for 

the personal data of minors. 21  In addition, litigants have invoked laws not 

specifically aimed at privacy in bringing privacy lawsuits, such as Unfair and 

Deceptive Acts and Practices laws, which are in effect in all fifty states.22 

Although some statutes only offer enforcement authority to government 

agencies or state attorneys general, 23  others offer private rights of action. 24 

Agencies and state attorneys general are resource constrained and may therefore 

only target larger cases.25 Private rights of action allow private litigants to fill the 

enforcement gap that may exist if only agencies and state attorneys general are 

empowered to bring enforcement actions. 26  Many statutes that offer private 

rights of action also offer statutory damages,27 which have been conceptualized 

as a “bounty system” that encourages private parties to enforce the law.28 For 

 
 16. Privacy Act, 5 U.S.C. § 552a. 

 17. Telephone Consumer Protection Act, 47 U.S.C. § 227. 

 18. See U.S. Privacy Laws, ELEC. PRIV. INFO. CTR., https://epic.org/issues/privacy-laws/united-

states/. 

 19. See US State Privacy Legislation Tracker 2026, IAPP, 

https://assets.contentstack.io/v3/assets/bltd4dd5b2d705252bc/blt76d030a1054f612a/us_state_privacy_

legislation_tracker.pdf (last visited June 15, 2026). 

 20. Biometric Information Privacy Act, 740 ILL. COMP. STAT. §§ 14, 15. 

 21. Lindsey Tonsanger, Jenna Zhang & Diana Lee, State and Federal Developments in Minors’ 

Privacy in 2024, COVINGTON & BURLING (Aug. 9, 2024), https://www.insideprivacy.com/childrens-

privacy/state-and-federal-developments-in-minors-privacy-in-2024/. 

 22. Cameron F. Kerry & John B. Morris, In Privacy Legislation, a Private Right of Action Is 

Not an All-Or-Nothing Proposition, BROOKINGS INST. (July 7, 2020), 

https://www.brookings.edu/articles/in-privacy-legislation-a-private-right-of-action-is-not-an-all-or-

nothing-proposition/. 

 23. See, e.g., FTC Act, 15 U.S.C. §§ 41–58; Florida Digital Bill of Rights, FLA. STAT. § 

501.702; Texas Data Privacy and Security Act, TEX. BUS. & COM. CODE ANN. §§ 541.001–541.205. 

 24. See, e.g., CAL. CIV. CODE § 1798.100; CAL. PENAL CODE §§ 631, 632; § 740 ILL. COMP. 

STAT 14/1-99. 

 25. Danielle Keats Citron, The Privacy Policymaking of State Attorneys General, 92 NOTRE 

DAME L. REV. 747, 796 (2016). 

 26. Enforcing Privacy Law: Why Private Litigation Is Essential: An Educational Hearing on 

the Core Pillars of Privacy Before the H. Comm. On Commerce & Econ. Dev. & S. Comm. On Econ. 

Dev., 2025–26 Leg., 78th Sess. 5 (Vt. 2026) (statement of Daniel J. Solove, Professor, Geo. Wash. Univ. 

L. Sch.). 

 27. Melanie A. Conroy, Ariel Pardee & Vivek J. Rao, Enforcing U.S. Consumer Data Privacy 

Laws Part 3: Private Litigation and Arbitration, PIERCE ATWOOD LLP (July 11, 2023), 

https://www.pierceatwood.com/alerts/enforcing-us-consumer-data-privacy-laws-part-3-private-

litigation-and-arbitration. 

 28. Citron & Solove, supra note 9, at 797. 
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example, California’s Invasion of Privacy Act (CIPA) provides statutory 

damages of $5,000 per violation,29 and BIPA provides $1,000 per negligent 

violation and $5,000 per intentional or reckless violation.30 Although claims 

based on statutory private rights of action can play a key role in the federal 

privacy protection scheme, satisfying the standing requirement can be a 

significant hurdle on the way to bringing such claims in federal court. 

III. 

STANDING DOCTRINE 

A. Standing 

Article III of the Constitution requires that cases coming before federal 

courts have standing, which contains three necessary elements: (1) injury in fact, 

(2) causation, and (3) redressability.31 To show an injury in fact, the “plaintiff 

must have suffered . . . an invasion of a legally protected interest which is (a) 

concrete and particularized . . . and (b) ‘actual or imminent.’”32 It is the burden 

of the party asserting federal jurisdiction to establish standing.33 This burden 

may fall on either a plaintiff seeking federal original jurisdiction,34 or a defendant 

removing a claim from state court to federal court.35 

B. Spokeo, Inc. v. Robins & TransUnion LLC v. Ramirez 

In the last decade, a pair of cases refined the concreteness requirement for 

injury in the standing doctrine. Before Spokeo and TransUnion, the Court had 

stated that Congress could “creat[e] legal rights, the invasion of which creates 

standing” and could “elevat[e] to the status of legally cognizable injuries 

concrete, de facto injuries that were previously inadequate at law.”36 However, 

Spokeo and TransUnion marked a shift in the way the Court discussed statutory 

violations. 

Spokeo, Inc. v. Robins addressed the elements necessary to meet the 

“concrete and particularized” prong of the injury in fact requirement. 37  In 

Spokeo, the plaintiff alleged a violation of the Fair Credit Reporting Act for 

inaccurate information disseminated on Spokeo, a “people search engine,” on 

behalf of himself and similarly situated individuals.38 Although the Ninth Circuit 

 
 29. CAL. PENAL CODE §§ 637.2(a)(1). 

 30. 740 ILL. COMP. STAT. §§ 14/20(a). 

 31. Lujan v. Defs. of Wildlife, 504 U.S. 555, 560 (1992). 

 32. Id. 

 33. Id. at 561. 

 34. See, e.g., Clapper v. Amnesty Int’l USA, 568 U.S. 398, 411–12 (2013). 

 35. See, e.g., Roberson v. Maestro Consulting Servs. LLC, 507 F. Supp. 3d 398 (S.D. Ill. 2020). 

 36. Lujan, 504 U.S. at 578; see also Linda R.S. v. Richard D., 410 U.S. 614, 617 n.3 (1973) 

(“Congress may enact statutes creating legal rights, the invasion of which creates standing, even though 

no injury would exist without the statute”). 

 37. Spokeo, Inc. v. Robins, 578 U.S. 330, 334 (2016). 

 38. Id. at 333. 
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concluded that the plaintiff had sufficiently alleged injury in fact because his 

injury was individualized, the Spokeo Court vacated the Ninth Circuit’s 

judgment and remanded for further proceedings because the Ninth Circuit had 

failed to consider the concreteness prong of Article III standing.39 In describing 

the concreteness requirements, the Spokeo Court articulated the role of the 

“history and the judgment of Congress” for statutorily created harms.40 The 

Court defined concrete harms as “real,” not “abstract,” and divided its analysis 

of harms between tangible harms and intangible ones.41 Tangible harms were 

sufficiently concrete for Article III purposes.42 By contrast, an intangible harm 

would receive different treatment, as a plaintiff does not “automatically satisf[y] 

the injury-in-fact requirement whenever a statute grants a person a statutory right 

and purports to authorize that person to sue to vindicate that right.”43 Instead, 

“bare procedural violation[s], divorced from any concrete harm,” could not 

satisfy the Article III standing requirement.44 Rather than looking to the mere 

existence of a statutory right of action, the Court emphasized the importance of 

conducting a historical analysis of whether the statutory violation bears a “close 

relationship to a harm that has traditionally been regarded as providing a basis 

for a lawsuit in English or American courts” in concluding whether a party had 

satisfied Article III standing.45 

The TransUnion LLC v. Ramirez Court applied the principles described in 

Spokeo. The plaintiffs sued TransUnion, a credit reporting agency, for violations 

under the Fair Credit Reporting Act.46 They alleged that TransUnion “failed to 

use reasonable procedures to ensure the accuracy of their credit files” as required 

by the Fair Credit Reporting Act and included Office of Foreign Assets Control 

alerts incorrectly labeling some plaintiffs as potential terrorists.47 Of the class of 

8,185 individuals, 1,853 alleged that TransUnion provided such misleading 

credit reports to third-party businesses, whereas the remaining 6,332 did not 

allege that their reports were disclosed to others.48 The Court explained that the 

outcome of the standing analysis depended on whether information was 

disclosed to third parties. 

TransUnion further elucidated the Spokeo requirement of “a close historical 

or common-law analogue for [the plaintiffs’] asserted injury.”49 The TransUnion 

Court held that these analogs could “include, for example, reputational harms, 

disclosure of private information, and intrusion upon seclusion” and “may also 

 
 39. Id. at 340–43. 

 40. Id. at 340. 

 41. Id. 

 42. Id. 

 43. Id. at 341. 

 44. Id. 

 45. Id. 

 46. TransUnion LLC v. Ramirez, 594 U.S. 413, 417 (2021). 

 47. Id. 

 48. Id. 

 49. Id. at 424. 
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include harms specified by the Constitution itself.”50 The Court characterized the 

inquiry as “not requir[ing] an exact duplicate in American history and tradition,” 

but still underscored that “Spokeo is not an open-ended invitation for federal 

courts to loosen Article III based on contemporary, evolving beliefs about what 

kinds of suits should be heard in federal courts.”51 In addition, in contemplating 

the role of the courts and Congress, the TransUnion Court instructed that 

“[c]ourts must afford due respect to Congress’s decision,” but Congress “may 

not simply enact an injury into existence.”52 

Accordingly, the Court held that the 1,853 class members who faced actual 

disclosure to third-party businesses sufficiently alleged a “close relationship” to 

a harm traditionally recognized—the “reputational harm associated with the tort 

of defamation.”53 However, the Court held that the remaining class members, 

who did not have their misleading alert disclosed to others, lacked standing.54 

Although the Court did not impose a requirement that the alleged harm bear an 

exact duplicate to the tort, the Court held that the type of harm protected by 

defamation was not closely related to “the mere existence of inaccurate 

information in a database.”55 Instead, because publication was “essential” to a 

suit for defamation, the remaining class members did not suffer an injury 

sufficiently close to a harm traditionally recognized.56 

C. Standing and Data Privacy Complications 

Even before Spokeo and TransUnion, parties in data privacy cases have 

historically faced difficulty in establishing standing.57 These challenges stem 

from the fact that the intangible harms caused by data privacy violations are often 

difficult to adapt to the court’s standing framework. TransUnion’s requirement 

of an analogy to a historically protected right, if read strictly, would functionally 

close the door to federal litigation of any new rights.58 Though some privacy 

harms are contemplated by the traditional tort framework, many harms are not 

captured. For example, Professors Danielle Keats Citron and Daniel Solove 

argue that some privacy harms result in small negative consequences that are 

dispersed amongst a large group of people and “do not fit well into judicial 

conceptions of harm, which have an individualistic focus and heavily favor 

 
 50. Id. at 425. 

 51. Id. at 424–25. 

 52. Id. at 425–26. 

 53. Id. at 432. 

 54. Id. at 435. 

 55. Id. at 434 & n.6. 

 56. Id. at 434. 

 57. See infra Section III.C for a discussion of when defendants may attempt to establish 

standing; see Daniel Solove & Danielle K. Citron, Risk and Anxiety: A Theory of Data Breach Harms, 

96 TEX. L. REV. 737, 749–50 (2018). 

 58. See Chemerinsky, supra note 4, at 282–86 (arguing that, read literally, TransUnion would 

have dire ramifications for civil rights and administrative law statutes). 
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tangible physical and financial injuries that occur immediately.”59 Many privacy 

harms are not fully knowable, because the range of potential future injuries could 

be wider.60 Additionally, privacy invasions can lead to societal harms, such as 

violations of autonomy or self-expression, that are difficult to capture within a 

traditional judicial framework.61 Such large-scale yet dispersed harms are not 

easily vindicated through traditional harms and thus face difficulty in meeting 

the requirements of Spokeo and TransUnion.62 

IV. 

EMPIRICAL STUDY 

This empirical study aimed to answer the question: Did TransUnion make 

it more difficult for litigants to establish Article III standing in federal court for 

statutory data privacy violations? Section A examines the existing literature and 

identifies a gap in empirical scholarship on standing outcomes in statutory data 

privacy cases after TransUnion. Next, Section B outlines the study’s 

methodology and explains the rationale behind its design. Finally, Section C 

presents the empirical findings from 579 cases decided between 2018 and 2024.  

A. Existing Literature 

There are two categories of relevant empirical literature: Some empirical 

studies discuss how data privacy cases are impacted by Article III standing 

requirements. Another body of empirical studies examines the impact of 

TransUnion on courts’ analysis of standing claims.  

There are several empirical studies that examine data privacy and Article 

III standing requirements. Professors Christopher Muhawe and Masooda Bashir 

conducted an empirical study of data privacy cases dismissed for lack of injury.63 

They found that in nearly 60% of cases, courts found no injury cognizable under 

Article III.64  Further, they found that after Spokeo, there was a statistically 

significant decline in the percentage of cases where the district court found 

standing, from 45.29% in the pre-Spokeo era to 37.50% in the post-Spokeo era.65 

However, the study does not include data from after TransUnion, as it only 

examined cases from 2000 to 2020. 66  Another study also considered pre-

 
 59. Citron & Solove, supra note 9, at 797; see also id. at 818–19 (explaining that though many 

privacy harms involve injury to society, these are not often recognized by the courts’ analyses of harms). 

 60. Id. at 817. 

 61. See generally Julie Cohen, What Privacy is For, 126 HARV. L. REV. 1904 (2013) (discussing 

the role of privacy on the self). 

 62. See Solove & Citron, supra note 7, at 62. 

 63. Muhawe & Bashir, supra note 11. 

 64. Id. at 283. 

 65. Id. at 286–87. 

 66. Id. at 257. 
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TransUnion cases and similarly examined different courts’ varying application 

of standing requirements in data protection cases.67 

Another category of papers is more narrowly focused on data breach cases, 

which are often cases where security is intentionally compromised and data is 

accessed without authorization, as opposed to the more general category of data 

privacy cases, which encompasses other forms of privacy harms. 68  Noelle 

Wilson and Professor Amanda Reid conducted an empirical study analyzing 

post-TransUnion data breach cases to examine how courts have been applying 

TransUnion, finding that 60% of plaintiffs had successfully established injury in 

fact in cases alleging intangible data breach harms.69 Other papers consider cases 

over a broader period of time before TransUnion,70 though only one study looks 

at cases both before and after TransUnion.71 

The existing empirical studies do not offer an apt comparison before and 

after TransUnion, as their differing methodologies and case selection limit direct 

comparisons of standing outcomes. Additionally, none of the existing literature 

examines TransUnion’s impact on statutory data privacy violations, where 

legislatures have explicitly decided to create a private right of action, and only 

one analyzes cases both before and after TransUnion. 

B. Methodology 

The selection and coding of case opinions were designed to address the 

research question of whether TransUnion impacted courts’ treatment of standing 

doctrine in cases alleging statutory data privacy violations. This methodology 

also aimed to understand how success rates varied across several factors: (1) 

different statutes, (2) different analogized “traditionally recognized” harms, and 

(3) different jurisdictions. Additionally, because the goal was to examine the 

impact of TransUnion, which was decided in June of 2021, the selected time 

range was 2018 to 2024, so that TransUnion would chronologically be in the 

middle. 

I first used Westlaw to acquire a pool of privacy cases in federal courts 

within the time range that included at least one statutory claim and a decision 

addressing whether the concrete injury in fact prong of Article III standing was 

met. There was also experimentation with various search queries to identify a set 

 
 67. Thomas D. Haley, Data Protection in Disarray, 95 WASH. L. REV. 1193, 1198, 1217–18 

(2020) (examining the impact of Clapper v. Amnesty Int’l USA, 568 U.S. 398 (2013), on standing 

decisions). 

 68. See Matthew Kosinski, What Is a Data Breach?, IBM (last accessed Oct. 9, 2025), 

https://www.ibm.com/think/topics/data-breach. 

 69. Wilson & Reid, supra note 12, at 510. 

 70. See, e.g., Jay P. Kesan & Linfeng Zhang, When Is a Cyber Incident Likely to Be Litigated 

and How Much Will It Cost? An Empirical Study, 27 CONN. INS. L.J. 529 (2021); Sasha Romanosky, 

David Hoffman & Alessandro Acquisti, Empirical Analysis of Data Breach Litigation, 11 J. EMPIRICAL 

LEGAL STUD. 74 (2014). 

 71. Charlotte A. Tschider, Unto the (Data) Breach, 59 U. RICH. L. REV. 594 (2025). 
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that recalled enough cases that discussed the requisite issues without bringing in 

unrelated cases. I began from notable standing cases during this time period (e.g., 

Tsao v. Captiva MVP Restaurant Partners, LLC,72 TransUnion, Hunstein v. 

Preferred Collection & Management Services, Inc.,73 Patel v. Facebook, Inc.74) 

and privacy statutes75 (such as BIPA or CCPA) and looked at terms that appeared 

frequently in either. I tested various search queries to optimize for both recall 

and relevance within the returned list of results.76 In the end, I used two search 

queries and evaluated cases that were retrieved by either of them.77 Both queries 

contained keywords for statutory violation, privacy, and standing, with filters set 

to improve the relevance of the matched cases. The first query set a higher 

numerical threshold for privacy and standing keywords, but a lower threshold 

for statutory violations. The second query had a lower threshold for a mention of 

a privacy or data breach, but incorporated a stricter threshold for standing 

(matching on specific concepts, such as concreteness and injury in fact, rather 

than any match on standing). 

The queries flagged 824 opinions and orders, which were individually 

examined for a preliminary relevance check. During the relevance check, this set 

was filtered to those cases which involved specifically data or informational 

privacy, included at least one statutory claim, and were not overruled or vacated 

by later appellate review. This narrowing brought the set down to 579 cases, 

which were then individually read and coded. The coded data included the year 

of decision, whether the decision pre- or post-dated TransUnion, the circuit that 

the court corresponds to, whether the concreteness prong was met, what 

analogous theory (e.g., intrusion upon seclusion, defamation, public disclosure 

of private facts) was discussed, and what claims were brought. If multiple 

theories for concreteness were advanced and the court allowed standing for some 

of the claims or some of the plaintiffs, the case was coded as “Yes for some, No 

for some.” However, for the overall tables, these are included in the 

“Concreteness Found” categories. Because the overarching research question 

was concerned with the ability to satisfy the concreteness requirement, even a 

partial success in establishing standing allows a litigant to have some of his 

 
 72. Tsao v. Captiva MVP Rest. Partners, LLC, 986 F.3d 1332 (11th Cir. 2021). 

 73. Hunstein v. Preferred Collection & Mgmt. Servs., Inc., 48 F.4th 1236 (11th Cir. 2022) (en 

banc). 

 74. Patel v. Facebook, Inc. 932 F.3d 1264 (9th Cir. 2019). 

 75. See infra Part II. 

 76. Some initial queries varied in their requirements, including whether cases explicitly cited 

TransUnion and the frequency with which key terms (such as “privacy” or “statutory cause of action”) 

appeared. I evaluated the results for both relevance and recall of major standing cases during the relevant 

time period, and ultimately chose two queries that included major cases. 

 77. This study used two queries and initially included all cases that matched for either query. 

The first query was adv: ATLEAST5(“privacy”) AND ATLEAST3(standing) AND ((“statutory cause 

#of action”) OR (“statutory harm”) OR (“statutory violation”)), and the second query was adv: 

(“invasion #of privacy” or “privacy harm” or “data breach”) AND ATLEAST2(“injury-in-fact”) AND 

(ATLEAST3(“statute”) OR (“statutory cause #of action”) OR (“statutory harm”) OR (“statutory 

violation”)) AND ATLEAST3(“concrete”). 
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claims heard on the merits in federal court. Finally, I conducted a sanity check 

to compare the percentage of cases that were hand-coded as satisfying the 

concreteness requirement and failing the concreteness requirement with the 

numbers that were coded by Westlaw. Though Westlaw did not provide this 

information for the large majority of cases, the hand-coded percentages were 

similar to the percentages from Westlaw.78 What follows are the tables and charts 

that present the resulting data, with additional segments based on the factors of: 

(1) jurisdiction, (2) statute, and (3) historical analogy. 

C. Results 

Overall, of the 579 analyzed cases, 224 opinions and orders were issued 

before TransUnion, and 355 were issued after. 63.4% of the opinions and orders 

issued before TransUnion satisfied the concreteness requirement, while 56.9% 

of those issued after TransUnion satisfied the requirement. 

While the percentage in the years prior to TransUnion hovered around the 

63% mark, there was a range of success rates after TransUnion. Table 1 reports 

the outcomes, divided by year. The success rate varied year to year, with a sharp 

decline in 2022 to 47%, the only time the success rate was below 50%, before a 

rise again in 2023 and 2024. One potential theory for the dip and later rise in the 

success rate is that in the immediate aftermath of TransUnion, courts began 

interpreting concreteness requirements more strictly, but after time, litigants 

were then able to adapt and construct better complaints and arguments to surpass 

the standing hurdle.  

Additionally, there were more statutory data privacy cases overall in the 

three years following the TransUnion ruling than there were in the three years 

preceding it. This rise may have been due to outside factors, such as the passage 

of new privacy statutes. For example, CCPA only went into effect in 2020,79 and 

was one of the earliest state comprehensive data privacy statutes. 80  The 

prevalence of claims brought under specific statutes will be discussed later in 

this Section. Additionally, a rise in cyberattacks may account for an increase in 

litigation.81 

 

 

 
 78. Westlaw provides this information under the Precision Filter for “Motion Type & 

Outcome.” For the entire date range, Westlaw only coded 53 cases that were dismissed for lack of 

standing and 60 cases that were not dismissed for lack of standing, out of a total of 820 cases. 

 79. CAL. CIV. CODE § 1798.100. 

 80. US State Privacy Legislation Tracker 2026, supra note 19. 

 81. Will Sweeney, The Rising Tide of Data Privacy Litigation, FORBES (Jan. 14, 2025), 

https://www.forbes.com/councils/forbestechcouncil/2025/01/14/the-rising-tide-of-data-privacy-

litigation/ (“In the U.S. alone, the number of reported data breaches has jumped from 447 in 2012 to a 

record-breaking 3,205 in 2023. USA Today notes that ‘there were 1,571 data breaches reported in the 

first half of 2024, a 14% increase compared to the same period last year.’”). 
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Table 1: Distribution of Cases Where Concreteness Was Met by Year 

Year 
Concreteness 

Met 

Concreteness 

Not Met 

Total 

Cases 

Percentage of Cases 

with Concreteness 

Met 

2018 45 23 68 66.18% 

2019 37 23 60 61.67% 

2020 44 22 66 66.67% 

2021, Before 

TransUnion 
19 14 33 57.58% 

2021, After 

TransUnion 
28 16 44 63.64% 

2022 47 52 99 47.47% 

2023 62 49 111 55.86% 

2024 62 36 98 63.27% 

 

Table 2: Case Statistics with Concrete Injuries Across Time Period 

 

 

2018 2019 2020

2021,

Before

Trans

Union

2021,

After

Trans

Union

2022 2023 2024

Concrete 45 37 44 19 28 47 62 62

Not Concrete 23 23 22 14 16 52 49 36

Total 68 60 66 34 44 99 111 98

Success Rate 66.18%61.67%66.67%57.58%63.64%47.47%55.86%63.27%
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1. Results by Circuit 

Litigation across circuits has varying rates of success of cases where 

concreteness was found before and after TransUnion. Though there was a 

decrease in success rates post-TransUnion in some circuits, other circuits saw 

increasing rates of success. Table 3 summarizes the varying concreteness claim 

success rates across circuits. As the delta difference column shows, there is no 

consistent change in the percentage of cases finding concreteness across the 

circuits before and after TransUnion. While the largest percentage changes were 

in circuits with relatively few cases brought (Second, Tenth, and D.C. Circuits, 

with decreases of 58.3%, 46.2%, and 45.8%, respectively), the large-case-

volume circuits also saw relatively large changes in the percentage of cases 

brought, though in different directions. For example, of the three circuits with 

the highest volume of cases, the Fourth and the Seventh both saw reductions in 

the success rates of concreteness claims, with drops of 31.0% and 15.2%, 

respectively, while the Ninth saw an increase in success by 13.6%. This variation 

across circuits may be surprising, but some of it may be explained by the uneven 

interpretation of TransUnion. Additionally, some of the differences in results 

may be more related to the differing distribution of statutory claims brought 

across circuits, as discussed further in this Section. 

 

Table 3: Concreteness Success Rate by Circuit, Before and After TransUnion 

Circuit Pre-TransUnion Post-TransUnion Delta 

Difference 

(Change in 

% of Cases 

Where 

Concrete-

ness was 

Found) 

Cases Cases 

Where 

Concrete-

ness 

Found 

% of 

Cases 

Where 

Concrete-

ness Was 

Found 

Cases Cases 

Where 

Concrete-

ness 

Found 

% of 

Cases 

Where 

Concrete-

ness Was 

Found 

First 4 3 75.0% 8 7 87.5% 12.5% 

Second 7 7 100.0% 36 15 41.7% (58.3%) 

Third 37 24 64.9% 45 19 42.2% (22.6%) 

Fourth 15 11 73.3% 26 11 42.3% (31.0%) 

Fifth 6 6 100.0% 16 14 87.5% (12.5%) 

Sixth 14 9 64.3% 31 21 67.7% 3.5% 

Seventh 36 20 55.5% 52 21 40.4% (15.2%) 

Eighth 12 6 50.0% 13 10 76.9% 26.9% 

Ninth 50 29 58.0% 81 58 71.6% 13.6% 

Tenth 5 5 100.0% 13 7 53.8% (46.2%) 

Eleventh 32 17 53.1% 26 16 61.5% 8.4% 

D.C. 6 5 83.3% 8 3 37.5% (45.8%) 
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The wide variation by circuit exemplifies the circuit splits that have 

emerged after TransUnion, with circuits coming to different interpretations of 

the definition of “close relationship,” sometimes directly clashing on whether 

specific statutory provisions constitute a “bare procedural violation” or represent 

a granting of a substantive right, the violation of which is sufficient to establish 

a concrete injury on its own.82 Additionally, courts’ analyses of fit with historical 

analogs vary across circuits. While the Court held in TransUnion that there was 

no requirement for an “exact duplicate” between the alleged injury and 

traditionally recognized harm, lower courts have diverged in their analysis of 

what level of fit suffices to satisfy the requirement for a connection. 

With the narrowest conception, the Eleventh Circuit in Hunstein v. 

Preferred Collection and Management Services, Inc. held that there needed to 

be an “element-for-element” fit between the analogous common-law tort and the 

alleged statutory violation.83 In Hunstein, the plaintiff alleged a violation of the 

Fair Debt Collection Practices Act (FDCPA) for transmitting personal 

information to a third-party vendor and attempted to establish a “close 

relationship” between the statutory violation and the tort of public disclosure of 

private fact.84 The court took issue with the plaintiff’s complaint, which did not 

suggest that the communication was likely to reach the public.85 By contrast, 

because the tort of disclosure “at its core, requires either actual public disclosure 

or a substantial certainty that the disclosed information will reach the public at 

large,” the lack of the “essential element” of actual public disclosure meant that 

the relationship could not stand.86 Thus, the court found that the plaintiff had 

failed to establish a concrete injury in fact for standing purposes.87 

Other circuits have taken a much broader view of the type of analysis that 

can suffice. In Barclift v. Keystone Credit Services, LLC, the Third Circuit 

expressly declined to follow the Hunstein element-for-element test, opting 

instead to use a “kind of harm” analysis to find matches for historical harms 

based on the type of harm contemplated by the statute.88 Although the Barclift 

court similarly held that there was no standing,89 others, using the same looser 

standard, did find a close fit for TransUnion purposes in other cases. In Garey v. 

James S. Farrin, P.C., the Fourth Circuit reaffirmed that there was no 

 
 82. Cf. Drazen v. Pinto, 74 F.4th 1336, 1343–44 (11th Cir. 2023) (noting different circuits’ 

approaches to the “close relationship” test). Compare Kelly v. RealPage Inc., 47 F.4th 202, 212 (3d Cir. 

2022) (rejecting the TransUnion inquiry for informational injuries and finding such an injury adequate 

for standing in a FCRA case), with Hansberry v. Bd. of Educ. of Chi., 670 F. Supp. 3d 683, 687 (N.D. 

Ill. 2023) (declining to find an informational injury adequate for standing in a FCRA case). 

 83. Hunstein v. Preferred Collection & Mgmt. Servs., 48 F.4th 1236, 1248 (11th Cir. 2022) (en 

banc). 

 84. Id. at 1240. 

 85. Id. at 1250. 

 86. Id. at 1248. 

 87. Id. at 1250. 

 88. Barclift v. Keystone Credits Servs., LLC, 93 F.4th 136, 144–45 (3d Cir. 2024). 

 89. Id. at 148. 
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requirement from Spokeo or TransUnion that required courts to “‘import the 

elements of common law torts, piece by piece, into any scheme Congress may 

devise.’ Rather, . . . [the court’s] inquiry ‘focuse[s] on the types of harms 

protected at common law, not the precise point at which those harms become 

actionable.’”90 Using this framework, the court held that the allegation of a 

statutory violation under the Driver’s Privacy Protection Act met the TransUnion 

requirement because the statutewas aimed “squarely at ‘the right of the plaintiff 

. . . to be let alone.’”91 Finally, the Second Circuit has also rejected the element-

for-element test, stating that the court makes no “demands that a plaintiff 

adequately plead every element of a common-law analog to satisfy the 

concreteness requirement.”92 

Interestingly, these variations in the application of TransUnion do not 

necessarily correspond to the success rates of concreteness claims across the 

different circuits. While the Eleventh Circuit has the strict “element-for-element” 

test, it has seen an increase in success rates by 8.4% after TransUnion. By 

contrast, the Second, Third, and Fourth Circuits, which adopted a looser analysis 

for comparing fit with historical analogs, have all seen a decline in the success 

rates of concreteness by 58.3%, 22.6%, and 31.0%, respectively. 

2. Results by Statute 

Overall, the impact of TransUnion on the finding of concreteness for 

specific data privacy statutes was mixed, with some having a higher percentage 

of successful standing assertions and others having a lower percentage. Table 4 

summarizes the varying rates of success across the statutes that plaintiffs most 

commonly brought cases under. 

 

  

 
 90. Garey v. James S. Farrin, P.C., 35 F.4th 917, 922 (4th Cir. 2022) (quoting Krakauer v. Dish 

Network, LLC, 925 F.3d 643, 653–54 (4th Cir. 2019)). 

 91. Id. at 922 (quoting William L. Prosser, Privacy, 48 CALIF. L. REV. 383, 389 (1960)). 

 92. Salazar v. Nat’l Basketball Ass’n, 118 F.4th 533, 542 n.6 (2d Cir. 2024). 
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Table 4: Concreteness Success Rate by Statute, Before and After TransUnion 

Statute Pre-TransUnion Post-TransUnion Delta 

Difference 

(Change in 

% of Cases 

Where 

Concrete-

ness was 

Found) 

Cases Cases 

with 

Concrete-

ness 

Found 

% of 

Cases 

with 

Concrete-

ness 

Found 

Cases Cases 

with 

Concrete-

ness 

Found 

% of 

Cases 

with 

Concrete

-ness 

Found 

FDCPA93 32 23 71.9% 98 24 24.5% (47.4%) 

FCRA94 62 29 46.8% 35 21 60.0% 13.2% 

TCPA95 56 44 78.6% 37 33 89.2% 10.6% 

CIPA96 9 8 88.9% 35 22 62.9% (26.0%) 

BIPA97 22 13 59.1% 17 9 52.9% (6.1%) 

FACTA98 14 1 7.1% 4 1 25.0% 17.9% 

ECPA99 2 2 100% 15 12 80.0% (20.0%) 

CCPA100 2 1 50% 12 11 91.7% 41.7% 

DPPA101 2 2 100% 10 7 70% (30.0%) 

CCRA102 6 5 83.3% 5 5 100% 16.7% 

SCA103 7 1 85.7% 5 5 100% 14.2% 

VPPA104 1 1 100% 10 10 100% 0% 

PWESCA105 0 0 N/A 10 4 40% N/A 

 

Almost all of the statutes that appeared in at least ten cases saw a double-

digit change in the percentage of cases where concreteness was found, with the 

exception of BIPA, which saw a 6.1% drop in the percentage of cases where 

concreteness was found, and the Video Privacy Protection Act (VPPA),106 which 

saw no change. The rise in the number of CCPA cases post-TransUnion is logical 

given that its efficacy date was only a year and a half before the TransUnion 

 
 93. Fair Debt Collection Practices Act (FDCPA), 15 U.S.C. §§ 1692–1692p. 

 94. Fair Credit Reporting Act (FCRA), 15 U.S.C. §§ 1681–1681u. 

 95. Telephone Consumer Protection Act (TCPA), 47 U.S.C. § 227. 

 96. California Invasion of Privacy Act (CIPA), CAL. PENAL CODE §§ 630–638. 

 97. Biometric Information Privacy Act (BIPA), 740 ILL. COMP. STAT. § 14. 

 98. Fair and Accurate Credit Transactions Act (FACTA) of 2003, 15 U.S.C. § 1681. 

 99. Electronic Communications Privacy Act (ECPA) of 1986, 18 U.S.C. §§ 2510–2523, 2710. 

 100. California Consumer Privacy Act (CCPA), CAL. CIV. CODE § 1798.150. 

 101. Driver’s Privacy Protection Act (DPPA), 18 U.S.C. §§ 2721–2725. 

 102. California Customer Records Act (CCRA), CAL. CIV. CODE § 1798.81.5. 

 103. Stored Communications Act (SCA), 18 U.S.C. §§ 2701–2712. 

 104. Video Privacy Protection Act (VPPA), 18 U.S.C. § 2710. 

 105. Pennsylvania Wiretapping and Electronic Surveillance Control Act (PWESCA), 18 PA. 

CONS. STAT. § 5702 (2025). 

 106. 18 U.S.C. § 2710. 
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decision was issued.107 However, the rise in the number of cases involving the 

Electronic Communications Privacy Act (ECPA) and the VPPA post-

TransUnion is interesting, given that both statutes were originally passed in the 

late 1980s, perhaps suggesting the adaptability of some statutes to modern 

technological innovations. 108  Some of these changes in the success rate of 

concreteness claims and the number of cases brought in federal court can be 

explained by a more detailed look at specific cases. The following Sections 

examine in detail some of the statutes referenced in the largest number of cases. 

a) The Fair Debt Collection Practices Act 

The FDCPA109 had the most drastic change in the rate of success after 

TransUnion, with a drop in the concreteness success rate of 47.4%. This decrease 

in success rate differed across circuits, as shown in Table 5, though many circuits 

only saw a small number of FDCPA cases. While changes in concreteness 

success rates have varied by circuit, TransUnion’s effect on FDCPA claims is 

anomalous in its consistency: Courts in all but three circuits were more likely to 

find that the concreteness requirement was not satisfied.  

 

  

 
 107. CAL. CIV. CODE § 1798.150. 

 108. Electronic Communications Privacy Act (ECPA) of 1986, 18 U.S.C. §§ 2510–2523, 2710. 

 109. 15 U.S.C. §§ 1692–1692p. 
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Table 5: Concreteness Success Rate for FDCPA Cases, Before and After 

TransUnion 

Circuit Pre-TransUnion Post-TransUnion Delta 

Difference 

(Change in 

% of Cases 

Where 

Concrete-

ness was 

Found) 

Cases Cases 

with 

Concrete-

ness 

Found 

% of 

Cases 

with 

Concrete-

ness 

Found 

Cases Cases 

with 

Concrete-

ness 

Found 

% of 

Cases 

with 

Concrete-

ness 

Found 

First 0 0 N/A 1 1 100.0% N/A 

Second 1 1 100% 17 1 5.9% (94.1%) 

Third 11 10 90.9% 19 4 21.1% (69.8%) 

Fourth 1 0 0% 9 2 22.2% 22.2% 

Fifth 1 1 100% 4 3 75.0% (25.0%) 

Sixth 2 2 100% 9 3 33.3% (66.7%) 

Seventh 4 2 50% 19 2 10.5% (39.5%) 

Eighth 2 1 50% 2 1 50.0% 0.0% 

Ninth 4 2 50% 5 3 60.0% 10.0% 

Tenth 1 1 100% 7 3 42.9% (57.1%) 

Eleventh 2 0 0.0% 5 1 20.0% 20.0% 

D.C. 1 1 100% 1 0 0.0% (100.0%) 

 

The decline in the success rate of FDCPA cases can be attributed to changes 

in courts’ analysis post-TransUnion, which did not recognize analogies to risk 

of disclosure as sufficiently close without actual allegations of disclosure to third 

parties.110 

b) The Video Privacy Protections Act 

Passed in 1988, the VPPA originally protected the video viewing histories 

of individuals who rented from brick-and-mortar video stores.111 However, the 

ninefold increase of VPPA claims brought in federal court can be explained by 

broader court interpretations of “video tape service provider” to include online 

video services and by the increased targeted litigation surrounding tracking pixel 

 
 110. See, e.g., Perez v. I.C. Sys., Inc., No. 21-14883, 2022 WL 17991143 (D.N.J. Dec. 29, 2022); 

Spitz v. Caine & Weiner Co., No. 23-CV-7853, 2024 WL 69089 (E.D.N.Y. Jan. 5, 2024); Nabozny v. 

Optio Sols. LLC, 84 F.4th 731 (7th Cir. 2023); Six v. IQ Data Int’l Inc., 673 F. Supp. 3d 1040 (D. Ariz. 

2023). 

 111. Daniel S. Marvin, When Old Law Meets New Technology: The Video Privacy Protection 

Act Comes of Age, N.Y.L.J. (May 8, 2023), 

https://www.law.com/newyorklawjournal/2023/05/08/when-old-law-meets-new-technology-the-

video-privacy-protection-act-comes-of-age. 
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usage online.112 Plaintiffs’ 100% success rate in asserting standing in federal 

court, even after TransUnion, as well as courts’ openness to applying this statute 

to modern-day technology due to its similarity to traditionally recognized harms, 

may account for the sharp rise in the number of VPPA cases. For example, in 

Salazar v. National Basketball Ass’n, the Second Circuit held that the “public 

disclosure of private facts analog” closely fit the facts alleged in a VPPA 

violation when the “core allegation is that [the plaintiff’s] personally identifiable 

information was exposed to an unauthorized third party. And [the plaintiff] 

doesn’t just allege that his data was exposed to a third party; rather, he asserts 

that it was disclosed as a result of an arrangement between” the defendant and a 

third party, where the defendant uses a tracking pixel to share information.113 In 

such cases, the facts easily satisfy the TransUnion concreteness requirement.114 

Additionally, in Pileggi v. Washington Newspaper Publishing Co., the District 

Court for the District of Columbia explainedthat “[p]rior to TransUnion, courts 

‘consistently found that plaintiffs satisf[ied] the concreteness requirement of 

Article III standing where they allege[d] a deprivation of their privacy rights 

under the VPPA,’ even where no harm beyond the disclosure itself was alleged 

. . . . TransUnion does not mandate a different conclusion.”115 This posture is 

because violations of the VPPA, namely the “alleged unlawful ‘disclosure of [a 

plaintiff’s] information to a third party,’” are sufficiently similar to traditionally 

recognized harms, such as intrusion upon seclusion or public disclosure of 

private facts.116 However, the number of litigants asserting VPPA claims could 

change in the near future. The Court has recently granted a petition for a writ of 

certiorari in Salazar v. Paramount Global, a case that will address the scope of 

the VPPA.117 Although the question presented focuses on the statutory scope of 

the VPPA, not questions of standing, how the Court interprets the statute may 

impact the frequency of litigation asserting violations of the statute.118 

c) The California Invasion of Privacy Act 

There was a notable decrease in the percentage of CIPA cases where 

concreteness was found after TransUnion, from 88.9% to 62.9%. Enacted in 

 
 112. See, e.g., Salazar v. Nat’l Basketball Ass’n, 118 F.4th 533, 542 (2d Cir. 2024); see also Note, 

Chapter Three: The Video Privacy Protection Act as a Model Intellectual Privacy Statute, 131 HARV. 

L. REV. 1766, 1775–77 (2018) (detailing the VPPA’s resilience post-Spokeo). 

 113. Salazar, 118 F.4th at 542 (citation omitted). 

 114. See id. 

 115. Pileggi v. Wash. Newspaper Publ’g Co., No. 23-345, 2024 WL 324121, at *5 (D.D.C. Jan. 

29, 2024) (quoting Salazar v. Nat’l Basketball Ass’n, 685 F. Supp. 3d 232, 240 (S.D.N.Y. 2023), rev’d, 

118 F.4th 533 (2d Cir. 2024)). 

 116. Pileggi, 2024 WL 324121, at *5 (citation omitted). 

 117. Petition for Writ of Certiorari, Salazar v. Paramount Glob., 2025 WL 2957908 (Oct. 10, 

2025) (No. 25-459). 

 118. The question presented relates to whether a covered consumer, which the statute defines as 

“any renter, purchaser, or subscriber of goods or services from a video tape service provider,” includes 

a person who subscribes to any goods or services or is limited to a person who subscribes to audiovisual 

goods or services. Id. at *2. 
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1967, CIPA protects the privacy of confidential communications by prohibiting 

third-party listening or recording without the consent of the parties.119 Courts 

have extended this interpretation to the present day to occasionally include online 

tracking by websites.120 Before TransUnion, in In re Facebook, Inc. Internet 

Tracking Litigation, the Ninth Circuit explained that CIPA codified “a 

substantive right to privacy, the violation of which g[ave] rise to a concrete injury 

sufficient to confer standing.”121  

Post-TransUnion, some district courts have acknowledged the tension 

between the Ninth Circuit’s interpretation of the rights conferred by CIPA and 

the Court’s reasoning in TransUnion.122 In Lightoller v. Jetblue Airways Corp., 

the Southern District of California departed from the Ninth Circuit’s 

interpretation, finding Facebook “untenable in light of” TransUnion.123 Thus, “a 

bare CIPA violation by itself [wa]s insufficient to demonstrate Article III injury 

in fact” without allegations of a concrete harm that bore a close relationship to 

the substantive right of privacy. 124  Accordingly, allegations of mere CIPA 

violations involving tracking of non-personal information, such as “information 

on flight pricing,” did not suffice to fit the common law privacy torts.125 Such 

analysis could explain the rise in findings of non-concreteness after TransUnion, 

as the type of statutory harm alleged by CIPA plaintiffs could be more expansive 

than those traditionally remedied by courts.  

However, not all district courts in the Ninth Circuit have adopted the 

Lightoller analysis. For example, in James v. Walt Disney Co., the Northern 

District of California found that the alleged tracking information was sufficiently 

personal to implicate a legitimate privacy interest, directly rebuking the notion 

that TransUnion in effect overruled Facebook: “Nothing about TransUnion guts 

the above holding in Facebook, particularly because Facebook postdates Spokeo, 

the precedent on which TransUnion largely relied.” 126  The court in James 

disavowed Lightoller’s broad interpretation, instead holding that data such as 

“webpages viewed, searches conducted, [or] purchase behavior” all constituted 

sufficiently personal information, particularly when the “collection of 

 
 119. CAL. PENAL CODE §§ 630–638.55; see also id. § 630 (explaining that the legislative intent 

of CIPA was “to protect the right of privacy of the people”). 

 120. See, e.g., In re Facebook, Inc. Internet Tracking Litig., 956 F.3d 589, 598 (9th Cir. 2020) 

(finding liability under CIPA to protect a consumer’s privacy interest against online tracking of 

Facebook profiles); In re Meta Pixel Healthcare Litig., 647 F. Supp. 3d 778, 783, 798–99 (N.D. Cal. 

2022) (finding that the analysis for a CIPA violation is the same as that under the federal Wiretap Act 

and that the elements were met for interceptions of internet transmissions containing medical 

information); Smith v. Google, LLC, 735 F. Supp. 3d 1188 (N.D. Cal. 2024). 

 121. In re Facebook, 956 F.3d at 598. 

 122. See, e.g., Byars v. Sterling Jewelers, Inc., No. 5:22-cv-01456, 2023 WL 2996686, at *3 

(C.D. Cal. Apr. 5, 2023). 

 123. Lightoller v. Jetblue Airways Corp., No. 23-cv-00361-H, 2023 WL 3963823, at *3 (S.D. 

Cal. June 12, 2023). 

 124. Id. 

 125. Id. at *4. 

 126. James v. Walt Disney Co., 701 F. Supp. 3d 942, 949 (N.D. Cal. 2023). 
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information [wa]s not anonymized,” even though that information was less 

personal than the information about a person’s likes and dislikes at issue in 

Facebook.127 Courts’ varying treatment of CIPA claims could be attributed to 

confusion after TransUnion regarding what qualifies as a sufficiently close 

relationship for the purpose of satisfying the concreteness bar. In both Lightoller 

and James, there was a clear statutory violation, but differences based on the 

degree of personal information exposed led to a dismissal for lack of standing in 

one instance128 and a discussion of the merits in the other.129 

d) Additional Statutory Analysis 

Some less frequently cited statutes face direct challenges from the mode of 

analysis in TransUnion. One such example is South Carolina’s Financial Identity 

Fraud and Identity Theft Protection Act.130 This statute directly contemplates a 

private right of action as well as the specified harm—it bans “requir[ing] a 

consumer to use his social security number or a portion of it containing six digits 

or more to access an Internet web site, unless a password or unique personal 

identification number or other authentication device is also required to access the 

Internet web site.”131 In O’Leary v. TrustedID, Inc., the Fourth Circuit held that 

the harm contemplated by he statute was not alone sufficient to find a concrete 

harm after TransUnion.132 After a data breach, Equifax utilized TrustedID, a 

subsidiary, to inform customers of whether they were impacted by the breach.133 

However, TrustedID required that users input six digits of their SSNs to access 

TrustedID’s website in order to learn whether or not they were impacted by the 

breach.134  Additionally, TrustedID didn’t use any other security precautions 

listed in the Act, such as a password, unique personal identification number, or 

another authentication device.135 Despite this clear statutory violation, the court 

still did not find a concrete harm valid for Article III standing, though it noted 

that it was “certainly odd that TrustedID failed to comply with the five-digit SSN 

cutoff.”136 The court reaffirmed the notion that a statutory violation was an 

“intangible harm” which, “standing alone, typically won’t suffice under Article 

III—unless there’s separate harm.” 137  The court then analyzed whether the 

proposed analogous privacy harm provided a close relationship to a traditional 

or common-law analog, but rejected the plaintiff’s assertion of a connection 

 
 127. Id. at 950–52 (disagreeing with a characterization of Lightoller as holding that “non-

anonymized information on, e.g., websites visited or search terms used is not sufficiently personal”). 

 128. Lightoller, 2023 WL 3963823, at *5. 

 129. James, 701 F. Supp. 3d at 965. 

 130. S.C. CODE ANN. § 37-20-180. 

 131. Id. § 37-20-180(A)(4). 

 132. O’Leary v. TrustedID, Inc., 60 F.4th 240, 242 (4th Cir. 2023). 

 133. Id. at 241. 

 134. Id. 

 135. Id. 

 136. Id. at 246. 

 137. Id. at 243. 
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between the statute’s described harm and  to both traditional harms of intrusion 

upon seclusion and public disclosure of private facts, due to the court’s finding 

that there was a lack of factual allegations connecting the claims to either 

theory.138 In this case, despite the clear statutory violation, the lack of Article III 

standing prevented the vindication of such statutory rights in federal court. 

In the surveyed cases, courts have additionally looked to legislative history 

on occasion to determine whether the alleged statutory violation bears a “close 

relationship” to an appropriate historical harm. In Hernandez v. Noom, Inc., the 

plaintiff alleged a violation of the Maryland Wiretapping and Electronic 

Surveillance Act (MWESA) over embedded computer code that intercepted and 

recorded website visitors actions, such as “mouse movements, clicks, keystrokes 

(such as text being entered into an information field or text box), URLs of web 

pages visited, and/or other electronic communications in real-time,” which 

allowed website operators to later “access the recordings and view a visual 

reenactment.”139 The court discussed MWESA’s “two-fold purpose: 1) to be a 

useful tool in crime detection and 2) to assure that interception of private 

communications is limited,” which it distinguished from the “right ‘to be let 

alone’” found in a different case.140 Because this formulation of the statute’s 

purpose did not contemplate privacy, the court found that there was no common-

law analog and that a statutory violation of MWESA alone was insufficient to 

establish injury in fact.141 Additionally, in Floyd v. Insight Global LLC, the 

plaintiff sought relief under a violation of Washington State’s Equal Pay and 

Opportunities Act.142 In 2022, the Washington Legislature amended the statute 

to require employers to disclose compensation information when a position is 

posted as available. 143  The legislature’s stated purpose was to “allow[] a 

discussion at the start of the process instead of after an offer has been made, 

which will increase the ability to negotiate pay.”144 The plaintiff had submitted 

an online job application through an online portal that did not contain a wage 

scale or salary range, in violation of the statute.145 In its Article III standing 

analysis, the court noted that “[t]he failure to provide information, unlike a 

privacy violation, has no obvious analogue in the history of American courts.”146 

Instead, while “non-disclosure of information can give rise to an injury in fact, 

the non-disclosure is not an injury in and of itself.”147 Rather, by analyzing the 

 
 138. Id. at 245–46. 

 139. Hernandez v. Noom, Inc., No. 1:23-cv-00641, 2023 WL 8934019, at *1 (D. Md. Dec. 27, 

2023). 

 140. Id. at *6. 

 141. Id. at *8. 

 142. Floyd v. Insight Glob. LLC, No. 23-cv-1680, 2024 WL 2133370, at *1 (W.D. Wash. May 

10, 2024). 

 143. WASH. REV. CODE § 49.58.110(4). 

 144. H.B. REP. ESSB 5761, 67th Leg., Reg. Sess., at 2 (Wash. 2022). 

 145. Floyd, 2024 WL 2133370, at *3. 

 146. Id. at *7. 

 147. Id. at *6. 
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legislative history and the revisions to the text of the statute, the court found that 

the type of harm that the legislature sought to protect was the “risk of wasting 

time and effort only to learn that the job doesn’t pay enough.”148 As a result, the 

court found that the plaintiff had failed to establish standing.149 

3. Selected Results Cross-Applying Historical Analogy and Statute 

Because of the high volume of cases brought both before and after 

TransUnion, and the clear learnings regarding the importance of selecting an 

appropriate corresponding historical harm for a statute, I analyze the FDCPA on 

its own. After TransUnion, courts failed to find standing in almost all FDCPA 

cases where litigants raised a theory of the historical harm of disclosure, but did 

find standing in instances when litigants raised invasion of privacy, 

informational injury, or intrusion upon seclusion as an analog. In fact, the success 

ratio with disclosure analogies is even lower than the ratio when no analogies are 

made, as summarized in Table 6. 

This disparity in success rates, given the analogous harm, demonstrates the 

importance of selecting the correct historical analogy. A potential explanation 

for the low rate of success for claims analogizing to disclosure is that courts often 

require the element of publicity, which is an important element of the tort of 

disclosure. But in FDCPA cases, plaintiffs often do not allege that a specific third 

party has seen the communication, and courts in those cases often do not find 

standing without such an allegation. 150  By contrast, the general invasion of 

privacy tort or intrusion upon seclusion do not require publicity. When plaintiffs 

instead choose to select those torts to analogize to, courts in such cases may act 

as the court did in Peters v. Lockhart Morris & Montgomery, Inc. In Peters, a 

consumer debt collector sought to collect debt via mail rather than the plaintiff’s 

preferred method of email.151 There, the court found that even a single unwanted 

mail served as an intrusion into her private solitude and would be enough to 

satisfy concreteness even if it did not rise to the degree required at common law, 

as the FDCPA appears to “prevent the kinds of harm associated with invasion of 

privacy torts like intrusion upon seclusion.”152 Thus, the selection of the correct 

analogous harm, even with similar facts, can determine the chance of 

successfully showing standing under statutes such as the FDCPA. 

 

 

 
 148. Id. at *7. 

 149. Id. at *8. 

 150. See, e.g., Barclift v. Keystone Credits Servs., LLC, 93 F.4th 136, 145–47 (3d Cir. 2024); 

Hunstein v. Preferred Collection & Mgmt. Servs., 48 F.4th 1236, 1248 (11th Cir. 2022) (en banc). 

 151. Peters v. Lockhart Morris & Montgomery, Inc., No. 24-00085, 2024 WL 4182925, at *1 

(W.D. Okla. Sept. 2024). 

 152. Id. at *3 (quoting Leichliter v. Optio Sols., LLC, 672 F. Supp. 3d 1165, 1172 (W.D. Okla. 

2023)). 



2026] TRANSUNION AND STATUTORY DATA PRIVACY VIOLATIONS 691 

Table 6: Concreteness Success Rate by Analogy for FDCPA Cases, Before and 

After TransUnion 

Tort Pre-TransUnion Post-TransUnion Delta 

Difference Cases Cases 

with 

Concrete-

ness 

Found 

% of 

Cases 

with 

Concrete-

ness 

Found 

Cases Cases 

with 

Concrete-

ness 

Found 

% of 

Cases 

with 

Concrete-

ness 

Found 

Disclosure 

 

1 1 100.0% 42 1 2.4% (97.6%) 

Intrusion 

Upon 

Seclusion 

2 2 100.0% 28 14 50.0% (50.0%) 

Invasion of 

Privacy 

11 9 81.8% 14 6 42.9% (39.0%) 

None 

 

14 7 50.0% 9 0 0% (50%) 

Fraudulent 

Misrep- 

resentation 

1 0 0.0% 6 2 33.3% 33.3% 

Information-

al Injury 

4 3 75.0% 3 1 33.3% (41.7%) 

 

V. 

DISCUSSION 

By looking specifically at cases where statutory rights of action were raised, 

this study seeks to answer the question: Did TransUnion make it more difficult 

for litigants to assert standing in statutory data privacy cases? The results suggest 

that courts have been less likely to find standing, even if they apply the analysis 

unevenly. This Section discusses the implications of the results. 

A. Crafting Legislation to Maximize Success 

In order to surpass standing limitations for statutes, the takeaways from the 

empirical study are instructive. Legislators should look to statutes with a high 

rate of success in standing arguments (such as the CCPA or the VPPA) and avoid 

language similar to those with a lower rate of success (such as the FDCPA).153 

In order to bypass standing limitations, legislators should ensure that the 

statutory language and substantive privacy protections are specifically focused 

on individuals’ privacy rights. For example, the CCPA, which had a high 

concreteness success rate after TransUnion, included specific privacy rights that 

 
 153. See Table 4. 
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were geared towards individuals. 154  Such specific and individual-focused 

drafting may provide easier analogies between statutory harms and traditional 

harms, which are often meant to address individualized injuries. In Wynne v. 

Audi of America, the court countered the assertion that there was no violation 

other than a procedural one, based in part on the language of CCPA.155 While 

the court acknowledged that the CCPA provided a “private right of action that is 

tied to a defendant’s failure to protect California residents’ personal 

information,” there existed a direct harm because such an action “may only be 

brought upon the ‘unauthorized access and exfiltration, theft, or disclosure’ of 

the individual’s information.” 156  In other words, the statutory violation “is 

actionable only in the event that the private information is disclosed, resulting in 

an individual’s loss of ‘control over their personal information’ and violation of 

their right to privacy.”157 This gating function can indicate when a plaintiff can 

successfully file a statutory claim in any venue and may also serve to increase 

the likelihood that a plaintiff is able to satisfy Article III standing requirements. 

Furthermore, variation amongst circuits in the analytical method to 

compare harms is also an important consideration for federal legislators.158 In 

circuits such as the Eleventh, the stricter “element-by-element” test may 

necessitate fewer potential analogs. By contrast, the Third or Fourth Circuits may 

be more receptive to arguments based on the kind of harm rather than a strict 

matching test. If federal legislators wish to provide their constituents with a 

forum to vindicate their statutory privacy rights, they must draft statutes with 

TransUnion’s standing requirements in mind. In order to ensure that private 

citizens can have their claims heard in federal court, legislators should clearly 

articulate that their statutory harms are tied to specific historical harms, such as 

intrusion upon seclusion or public disclosure of private facts.  

Additionally, courts sometimes consider clear legislative intent when 

evaluating the relationship of alleged harms to common-law analogs.159 When 

statutes are clear about the privacy interest they intend to serve and the 

contemplated historical injury, litigants may be better situated to show how 

statutory violations can satisfy concreteness for injury in fact. In addition, such 

 
 154. See California Consumer Privacy Act, CAL. DEP’T OF JUST., OFF. OF THE ATT’Y GEN., 

https://oag.ca.gov/privacy/ccpa (last updated Mar. 13, 2024) (listing the individual’s right to know, right 

to delete, right to opt-out, right to non-discrimination, right to correct, and right to limit the use and 

disclosure of personal information). 

 155. Wynne v. Audi of Am., No. 21-cv-08518, 2022 WL 2916341, at *5 (N.D. Cal. July 25, 

2022). 

 156. Id. (quoting CAL. CIV. CODE § 1798.150(a)(1)). 

 157. Wynne, 2022 WL 2916341, at *5 (citing Eichenberger v. ESPN, Inc., 876 F.3d 979, 983 

(9th Cir. 2017)). 

 158. See infra Section IV.C.1. 

 159. See infra Section IV.C.2(d). 
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clarity can help demonstrate that statutes intended for a specific mode of privacy 

harm can adapt to and incorporate technological changes, like the VPPA.160 

For litigants, the difference in success rates for statutory claims based on 

the analogous harms demonstrates the importance of selecting the correct harm. 

The ability of a litigant to vindicate their claim in federal court depends on a fact-

specific inquiry and the ability to draw a connection to a historical harm 

recognized by the court.  

B. Federalism Concerns in State and Federal Law 

Policymakers seeking to allow litigants to assert rights in federal court must 

also be concerned with standing limitations. However, while a lack of Article III 

standing is a barrier to the success of plaintiffs’ claims, it need not be the end-all 

be-all of the litigation. Instead, plaintiffs can look to state courts, which are not 

beholden to the same constitutional standing requirement.161 

State policymakers may view state courts as an adequate forum for 

vindicating privacy rights conceptualized in their statutes. First, states have 

traditionally been the forum for disputes over privacy. At least ten states have 

explicitly enshrined the right to privacy in their constitution, unlike the notable 

gap in the federal Constitution.162 These constitutional texts contemplate that 

states may be a suitable forum for litigation on privacy matters. In addition, the 

invasion of privacy tort is a matter of state common law.163 Within the empirical 

study, a number of statutory causes of action were paired with state tort law 

claims—forty-one cases involved pairings with an intrusion upon seclusion 

claim, and forty-three cases involved pairings with a general invasion of privacy 

claim. For example, in Rodriguez v. FastMed Urgent Care, P.C., the plaintiffs 

advanced a violation of the ECPA in addition to the intrusion upon seclusion 

claim.164 There, the court found that the plaintiffs’ specific allegations of injury, 

such as the disclosure of individually identifiable health information, were 

sufficient violations of privacy to satisfy the Article III injury in fact 

requirement.165 Such pairings may demonstrate the appropriateness of state court 

for addressing issues of data privacy. Because state policymakers likely 

 
 160. See, e.g., Hernandez v. Noom, Inc., No. 1:23-cv-00641, 2023 WL 8934019, at *1 (D. Md. 

Dec. 27, 2023); Schumacher v. SC Data Ctr., Inc., 33 F.4th 504, 511 (8th Cir. 2022). 

 161. See ASARCO Inc. v. Kadish, 490 U.S. 605, 617 (1989). 

 162. Larry W. Thomas, The Right to Privacy Under State Constitutions, in LEGAL ISSUES 

CONCERNING TRANSIT AGENCY USE OF ELECTRONIC CUSTOMER DATA 36 (2017); see generally 

William J. Brennan, Jr., State Constitutions and the Protection of Individual Rights, 90 HARV. L. REV. 

489 (1977) (explaining how state courts often extend protections to citizens and cover gaps in federal 

law); Mark Silverstein, Privacy Rights in State Constitutions: Models for Illinois?, 1989 U. ILL. L. REV. 

215 (1989) (explaining how state constitutions can adopt privacy rights for its citizens). 

 163. Prosser, supra note 91, at 386–89 (describing how many states have adopted privacy torts 

into their common law); see also Lior Jacob Strahilevitz, Reunifying Privacy Law, 98 CALIF. L. REV. 

2007 (2010) (advocating for a reunification of the state common law and invasion of privacy). 

 164. Rodriguez v. FastMed Urgent Care, P.C., 741 F. Supp. 3d 352, 357 (E.D.N.C. 2024). 

 165. Id. at 361. 
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contemplate remedies in state court for state statutory violations, the inability of 

plaintiffs to access federal court due to TransUnion’s heightened requirements 

presents a lesser issue. 

However, federal statutes are different. There may be federalism concerns 

regarding the correct balance of power between state and federal governments if 

federal statutes can only be vindicated in state courts. First, some states have 

their own standing requirements, which may follow from federal standing but 

contain their own exceptions.166 These state standing requirements may place 

geographic boundaries on plaintiffs’ ability to bring claims of federal statutory 

violations.167 In addition, this inability to bring statutory violations before federal 

courts may lead to a lack of uniformity in the application of federal law.168 

Although state courts must enforce rights provided by federal law, 169  this 

potentially only applies to interpretations by the Supreme Court, not to lower 

court decisions. 170  The post-TransUnion world—where federal statutory 

violations that are not tied to traditional harms must be litigated in state court— 

could lead to an uneven application of federal law and a disparate ability of 

plaintiffs to successfully bring claims. In such cases, state courts may not be 

preferred forums for vindicating federal privacy rights. 

C. Further Research 

First, due to the efforts to optimize relevance within the surveyed set, there 

were limitations on recall. There are certainly more cases involving concreteness 

and statutory violations during this time period that did not match the queries 

 
 166. See, e.g., Kristen Elia, Ohio’s Standing Requirements and the Unworkable Public-Rights 

Exception, 86 U. CIN. L. REV. 1019, 1019 (2018) (“Ohio is an example of a state that follows federal 

standing but has carved out an exception to the general, or ‘traditional,’ standing requirements.”); M. 

Ryan Harmanis, Note, States’ Stances on Public Interest Standing, 76 OHIO ST. L.J. 729 (2015) 

(discussing public interest standing in state courts); Alicia Bannon, A Primer on Standing in State 

Courts, STATE CT. REP. (Aug. 22, 2024), https://statecourtreport.org/our-work/analysis-opinion/primer-

standing-state-courts. 

 167. Note, Standing in the Way: The Courts’ Escalating Interference in Federal Policymaking, 

136 HARV. L. REV. 1222, 1236–37 (2023) (“On one hand, cases are stuck in the forum typically thought 

to favor plaintiffs, and defendants lose their normal control over whether a case is removed to federal 

court. On the other hand, plaintiffs face an even clearer-cut version of the one-sided appeal problem. If 

defendants lose in the state court system, they can appeal to the Supreme Court; if plaintiffs lose, they 

go home.”); see also Thomas B. Bennett, The Paradox of Exclusive State-Court Jurisdiction over 

Federal Claims, 105 MINN. L. REV. 1211, 1215 (2021). 

 168. See Peter N. Salib & David K. Suska, The Federal-State Standing Gap: How to Enforce 

Federal Law in Federal Court Without Article III Standing, 26 WM. & MARY BILL RTS. J. 1155, 1208 

(2018) (“Uniformity in federal law matters. Uniformity reduces forum shopping and allows parties to 

confidently conform their activities to a known interpretation of the law. Without uniformity in federal 

law, parties can find themselves subject to one legal rule, should a plaintiff sue in one jurisdiction, and 

another, should it sue elsewhere.”). 

 169. See Testa v. Katt, 330 U.S. 386, 393–94 (1947) (holding that state policy disagreements are 

invalid grounds for refusing to enforce rights provided by federal law). 

 170. See Johnson v. Williams, 568 U.S. 289, 305 (2013) (“But the views of the federal courts of 

appeals do not bind the California Supreme Court when it decides a federal constitutional question, and 

disagreeing with the lower federal courts is not the same as ignoring federal law.”). 
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due to certain filters applied to keyword matches. A more comprehensive study 

of all the cases during this time period could provide further insights. 

Second, a future path of exploration involves expanding the timeframe to 

include pre-Spokeo cases. While TransUnion applied the “close relationship” 

rule and set out new guidelines, Spokeo was the first Supreme Court case to 

describe the rule. Extending the timeframe to incorporate cases from before 

Spokeo could lead to insights into whether Spokeo changed the rates of courts 

finding concrete injury and how any changes compare to TransUnion’s impact. 

Third, another area for potential exploration is categorization based on the 

party seeking jurisdiction in federal court. In some cases where the defendant 

sought removal to federal court, the plaintiff challenged standing by asserting 

that they lacked an Article III injury in fact.171 These led to interesting arguments 

from both parties—in such cases, plaintiffs had to assert that they lacked a 

concrete injury for Article III purposes yet sufficiently stated a cause of action.172 

Defendants were in a slightly easier position, as they could argue that plaintiffs 

had Article III standing but would still lose on the merits.173 However, these 

arguments may skew the results of the current empirical study, as neither party 

may be making the arguments closest to the actual fact pattern due to concerns 

about downstream effects. 

VI. 

CONCLUSION 

This empirical study aimed to examine data privacy cases brought through 

claims of statutory private rights of action between 2018 and the present day, to 

analyze the impact of TransUnion, the usage and success rates of different 

statutes, and the effects of analogous harms on the likelihood of finding 

concreteness. This study found that TransUnion did have a slight effect on the 

overall rate of concrete injury in fact being found. This study additionally 

clarified the importance of selecting the correct analogous harm given the 

statutory violation to improve the odds of successfully asserting standing. 

Moreover, this study displayed the disparate approaches taken by different 

circuits that have led to varying rates of finding standing after TransUnion. 

Finally, the study’s results led to insights about potential avenues going forward 

for legislators and litigants seeking to create and vindicate statutory private rights 

of action. Overall, this empirical study demonstrated the importance of precise 

statutory language and tailored analogies to traditional harms in privacy 

protection legislation and usage by litigants who seek the vindication of statutory 

data privacy rights in federal courts. 

  

 
 171. See, e.g., Roberson v. Maestro Consulting Servs. LLC, 507 F. Supp. 3d 998 (S.D. Ill. 2020). 

 172. See id. 

 173. Id. at 1007, 1016. 
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